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DISTRICT COURT OF THE UNITED STATES. d 
NORTHERN DISTRICT OF NEW YORK. 
[FROM THE BUFFALO COMMERCIAL ADVERTISER.] 


GLENNY v. THE GLOBE—THE WATER-CRAFT LAW—ADMIRALTY LIENS. 


A judgment iz rem rendered ina court of the state of Ohio, in virtue of the act of the 
general assembly of that state, entitled ‘‘ An act providing for the collection of claims 
against steamboats and other water-crafts, and authorizing proceedings against the same 
by name,” passed February 26, 1840, and the act explanatory thereof, passed February 
24, 1848, is to be regarded as a nullity by judicial tribunals in other states, unless the 
owner of the vesssel proceeded against appeared in the suit, and had an opportunity to 
make a defense. - 

The title, if any, acquired by the purchaser at a sale of the vessel on execution, in virtue of 
such a judgment, is subordinate to the lien in favor of a material man, conferred by the 
general maritime law of the United States and by the act of Congress of February 26, 
1845, ch. 20. 

A judgment recovered in a proceeding under the statute of Ohio, in a court of that state, 
for supplies, is not a bar to a subsequent suit iv rem in admiralty, for the same supplies. 
Query—whether the provisions of the statute of Ohio are not repugnant to the constitution 

and laws of the United States. 


The material facts of the case are cited in the judgment of the 
court. 

I. T. Williams, Charles H. 8, Williams, and Talcott, for the *° 
libelant ; Green and Havens, contra. 

Conxune, J. This is an action. against the steamer Globe, for 
the value of certain supplies furnished by the libelant, William 7 
H. Glenny, at Buffalo, between the 13th of June, 1848, and the - 
10th of September, 1849, while the Globe was owned in the state 
of Michigan, enrolled and licensed at the port of Detroit, and 
employed in the business, of navigation and commerce on the  '* 
lakes. A claim ‘was interposed by Joshua Maxwell, as owner,’ —_' 
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and a defensive allegation was brought in his behalf, in which it 
was pleaded that the Globe had, on the 26th day of April last, 
been sold and duly conveyed for the sum of $17,000, by Elisha 
T. Sterling, by whom, on the 9th day of March last, she had been 
purchased at a public sale, made by the sheriff of Cuyahoga 
county, in the state of Ohio; that such sale was in virtue of an 
execution issued by the superior court of Cleveland, on a judg- 
ment rendered in February last, in favor of the Cuyahoga Steam 
Furnace Company, for the sum of $3,836.40 damages, $106.86 
cost; that such judgment was recovered in a proceeding, insti- 
tuted on the 20th of September, 1849, against the Globe, under 
an act of the general assembly of the state of Ohio, passed 
February 26, 1840, and an act explanatory thereof, passed 
February 24, 1848, authorizing proceedings against steamboats 
and other vessels navigating the waters within, or bordering on, 
that state; which acts are set forth in extenso in the defensive 
allegation. And it is thereby further pleaded that, during the 
same month of September, other suits of the same kind were in 
like manner instituted against the Globe, by other citizens of 
Ohio, wherein judgments were also recovered at the same term, 
and on which executions were successively issued to the sheriff 
of Cuyahoga county, all before the sale by him to Sterling. 
These judgments amounted, in the aggregate, to the sum of 
$13,442.50, leaving a balance of only $457.50 of the sum for 
which the Globe was sold; which sum was probably absorbed, 
chiefly, if not entirely, in poundage and interest. 

The claimant also further alleges that, on the first day of No- 
vember, 1849, a proceeding of the same nature was instituted by 
the libelant against the Globe, in the same court, for the identical 
cause of action on which the present, action is founded, and that 
a judgment was recovered therein for the sum of $522.02, besides 
costs. It is necessary here to observe that two other actions for 
supplies are pending against the Globe before this court, com- 
menced simultaneously with this—the one by the firm of Wil- 
lard & Munger, citizens of Buffalo, and the other by the Buffalo 
Steam Engine Company ; which, by agreement of parties, were 
brought to a hearing conjointly with this, and in which the plead- 
ings and allegations of the parties are the same as in this—the 
libelant in these two latter causes having also, simultaneously 
with the libelant Glenny, instituted proceedings and recovered 
judgment against the Globe under the Ohio statute. The aggre- 
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gate amount of these three judgments is about $2,766.91; upon 
neither of which does it appear that any executions have been 
issued, nor has either been satisfied wholly or in part. 

It is unnecessary to refer particularly to the evidence given at 
the hearing, because there is little centroversy concerning the 
facts on which the rights of the parties depend. It appears that 
the supplies for which the libelant claims compensation were in 
fact furnished, and that he is therefore entitled to have their 
vaJue decreed to him, unless the matters insisted on, as already 
stated by the defendant, the truth of which is also established, 
constitute a valid defense. This, therefore, is the point to be 
determined. 

It was strenuously and ably argued by the counsel for the 
claimant, first, that in virtue of the sale, by the sheriff of Cuy- 
ahoga county, to Sterling, and of his subsequent sale and con- 
veyance to the claimant, the latter acquired an absolute title to 
the Globe, discharged of the maritime lien, which the libelant is 
seeking in this action to enforce; and, second, by that conceding 
the reverse of this proposition, the lien was extinguished, on the 
principle of transit in rem judicatum, by force of the judgment 
recovered by the libelant in Ohio. 

The questions thus presented for decision are novel and im- 
portant, and [ have accordingly felt it to be my duty to bestow 
upon them a careful scrutiny and deliberate consideration. 

The sale of the property of a defendant, by execution on a 
judgment in a personal action, invests the purchaser with such 
title and interest only as the defendant possessed at the date of 
the judgment or levy. If the defendant had no title, the pur- 
chaser acquires none ; and if the property was previously incum- 
bered, the incumbrance remains. There can be no doubt, there- 
fore, that the lien or privilege conferred by the maritime law 
upon a material-man would still adhere to the ship, notwithstand- 
ing its sale, by execution, on a judgment against the owner. 
But it was argued, by the counsel for the defendant, that the 
judgment under which the Globe was sold, was a judgment in 
rem, and that, as such, it was conclusive against all the world. 
That the suits in the Ohio court were, in form at least, against 
the Globe in specie, and therefore in rem, is certain. The first 
section of the act under which they were instituted, declares that 
for demands like those of these Ohio creditors, the vessel shall 
be liable ; and by the second section it is enacted that “ any per- 
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son having such a demand may proceed ‘against the owner or 
owners, or master of such craft, or against the craft itself.’ The 
third and fourth sections of the act prescribe the mode of pro- 
ceeding against the vessel. A precipe is to be filed against it by 
name, accompanied by a bill of particulars verified by oath; 
whereupon a warrant is to be issued against the vessel, directing 
its arrest and detention until it shall be discharged by due course 
of law. The records produced at the hearing show that these 
creditors elected this form of remedy, and that the steps prescribed 
by the act for that purpose were, or were intended to be, pursued. 

Not only so, but, according, it seems, to the practical construc- 
tion given to a provision contained in the sixth section of the 
act, that “the pleadings and proceedings shall be as in other 
cases, the Globe was personified in the pleadings, as the con- 
tracting party defendant; the materials and supplies being 
alleged to have been furnished at her request, and she being 
alleged to have promised to pay for them. She is represented, 
moreover, as having appeared by attorney, and pleaded the gen- 
eral issue and notice of set-off; no real person being named in 
the record as a party to the suit, except the plaintiff. 

The pleadings and judgment which led to the sale of the Globe 
were, therefore, literally in rem; and it must be conceded, also, as 
a general rule, that what in the authorities, cited at the hearing, 
are denominated judgments im rem, are followed by the legal con- 
sequences ascribed to them by the defendant’s counsel. The 
question is, whether this rule is applicable to the present case. - 
This is denied by the libelant’s counsel; who insists, in the first 
place, that the judgment was of no validity whatever, for want of 
any notice to the owner of the vessel; and they have referred to 
numerous authorities in support of this proposition. The author- 
ities relied on by them consist of a series of decisions in the 
national and state courts, asserting, with one voice, the neces- 
sity of notice in some form, to the party to be affected adversely, 
by judicial proceedings in whatever form; and it is undeniable — 
that when the rights of the litigants depended on a judgment, 
unless it appeared either that such notice had been given, or that 
the defendant or party in interest had, in fact, appeared and had 
an opportunity to defend his rights, the judgment has uniformly 
been treated as a nullity, by the courts both of England and of 
this country. 

Thus, in the case of Fisher vy. Lane and others, 3 Wils. R. 297, 
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which was an action of assumpsit for goods sold and delivered, 
the defense was that the money for which the action was brought 
had already been once paid, in consequence of a judgment and 
execution upon a foreign attachment, in London, against Fisher, 
tke plaintiff. But it appearing that no personal notice of the suit 
had been given to Fisher—the custom of London, as it was 
shown, not requiring such notice—although the judgment in the 
principal suit was not rendered until after four defaults, nor that 
against the defendants as garnishees, until after summons to 
show cause, the defense was overruled. ‘‘ Customs of particular 
cities,” observed Lord Chief Justice DeGray, “ may deviate from 
the course of the common-law, but a custom contrary to the first 
principles of justice can never be good: so this custom not to 
summon or give notice to a defendant in a suit commenced against 
him is contrary to the first principles of justice, and, in my opin- 
ion, as at present advised, can not be good.” A verdict for the 
plaintiff, subject to the opinion of the court, having been taken, 
the whole court concurred in this opinion, gave judgment for the 
plaintiff. 

In the case of the Mary, the same doctrine is asserted by the su- 
preme court of the United States. “It is,” said Chief Justice 
Marshall, “ a principle of natural justice, of universal obligation, 
that before the right of an individual be bound by a judicial sen- 
tence, he shall have notice, either actual or implied, of the proceed- 
ings against him:” 9 Cranch, R. 126; 3 Cond. R. 306. In the 
case of Bradstreet v. the Neptune Insurance Company, 3 Sumner’s 
R. 600, 607, 608, referring to the case of seizure and condemna- 
tion under a municipal law of Mexico, Mr. Justice Story declared 
it to be “ arule founded in the first principles of natural justice, 
that a party shall have an opportunity to be heard in his defense 
before his property is condemned. If,” he added, “a seizure is 
made, and condemnation is passed without any public notice of 
the proceedings, so that the parties in interest have no opportu- 
nity of appearing and making a defense, the sentence is not so 
much a judicial sentence as an arbitrary sovereign edict. It has 
none of the elements of a judicial proceeding, and deserves not 
the respect of a foreign nation. It ought to have no intrinsic 
credit given to it, either for its justice or its truth, by any foreign 
tribunal. It amounts to little more in common-sense and com- 
mon honesty, than the sentence of the tribunal which first pun- 
ishes and then hears the party—castigatque, auditque. \t may be 
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binding upon the subjects of that particular nation. But upon 
the eternal principles of justice it ought to have no binding obli- 
gation upon the rights or property of subjects of other nations; 
for it tramples under;foot all the doctrines of international law ; 
and it is but a solemn fraud if it is clothed with all the force of a 
judicial proceeding. I hold, therefore, that if it does not appear 
from the face of the recordjof the proceedings in rem,ythat due 
notice by some public proclamation, or by some notification or 
monition, acting ix rem or attaching}to the thing, so that the par- 
ties in-interest may appear and make defense, and in point of 
fact the sentence of condemnation has passed upon ez parte 
statements without their appearance, it is not a judicial sentence, 
conclusive of the rights of foreigners, or to be treated in the 
tribunals of foreign nations, as imparting verity in its statements 
or proofs.” 

This language of Chief ‘Justice Marshall and Mr. Justice 
Story was applied to the proceedings of foreign courts, and is to 
be considered as having been intended to refer especially to such 
proceedings. But language of the like import has been re- 
peatedly held, and the principles it inculcates} enforced, with 
respect to the judgments of the courts of other states. Kent’s 
Comm. 251, note c. third edition, and the case there cited. The 
constitution of the United States, it is true, declares that “ full 
faith and credit shall be given in each state to the public acts, 
records, and proceedings of every other state,” article 4, section 
1; and Congress, in pursuance of authority for that purpose, 
conferred by the constitution, has, by the act of 26th May, 1790, 
chapter 11, declared that such records and judicial proceedings, 
authenticated in the manner prescribed by the act, “ shall have 
such faith and credit given to them in every court of the United 
States, as they have by law or usage in the courts of the state 
from whence the said records are or shall be taken.” But this 
does not prevent an inquiry into the jurisdiction of the court, in 
which the original judgment was rendered, to pronounce the 
judgment, nor an inquiry into the right of the state to exercise 
authority over the parties, or the subject-matter, por an inquiry 
whether the judgment is‘founded in, andjimpeachable for a mani- 
fest fraud. The constitution did} not mean{Sto confer any new 
power upon the states; but simply?to regulate the effect of their 
acknowledged jurisdiction over persons and things within their 
territory. It did not make the judgments of other states domestic 
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judgments to all intents and purposes ; but only gave a general 
validity, faith, and credit to them as evidence. No execution 
can issue upon such judgments, without a new suit in the tri- 
bunals of other states. And they enjoy not the right of priority, 
or privilege, or lien, which they have in the state where they are 


pronounced, but that only which the ex fori gives to them by its own 
laws, in the character of foreign judgments. Story, Confl. Laws, 
§ 609 ; Story’s Comm. on the Con. ch. 29, §1307 ; 1 Kent’s Comm. 
261, note c., M’ Elmoyle v. Cohen, 13 Peters’s R. 312; 1 Greenl. Ev. 
§548, ibid. notes. To this extent, then, the judgments of other 
states are to be regarded as foreign. 

Now the term jurisdiction, when applied to a personal action, 
imports a rightful authority over the cause or subject matter, and 
over the person of the defendant ; and when applied to a pro- 
ceeding in rem it imports the like authority over the res, and, so 
far-at least as the res is concerned, over the person. See Greenl, 
Ev. §540, 541,651, and the cases there cited. In general, and 
with certain exceptions, which it is unnecessary here to notice, 
jurisdiction over the subject-matter will be presumed. Rose v. 
Himley, 2 Cranch’s R. 241, 2 Condens. R. 98 ; Bloom v. Burdick, 1 
Hill’s R. 230. But, as already observed, no judicial tribunal can 
acquire a rightful jurisdiction over the person or thing without 
due notice of the proceeding ; and this must appear in the record 
itself, or else it must*be shown that the defendant or party in 
interest did in fact appear and have an opportunity to be heard 
in his defense. Bradstreet vy. Heath, 18 Wend. R. 607 ; Bradstreet 
v. The Neptune Insurance Company, 3 Summer’s R. 600, 607, 608 ; 
Sawyer v. The Marine Fire and Mutual Insurance Company, 12 
Man. R. 291, 295. Butin the case before the court, no notice in 
any form appears on the face of the record, nor is it pretended 
that any was, in fact, given. Indeed, the act under which the 
proceeding took place requires none; and this novel feature of 
the act is rendered still more remarkable by another provision 
contained in it, which purports to make the judgment to be ren- 
dered, in effect, a judgment in personam as well as in rem; by 
directing, in case of a deficiency of proceeds from the sale of the 
vessel, to satisfy the judgment, that “ the balance shall remain to 
be collected on execution as upon other judgments.” It does ap- 
pear by the record, however, as already observed, that a gentle- 
man appeared as the attorney of the vessel, and it was admitted 
at the hearing that he was employed by her owner. 
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The latter resided at the time, at Detroit, in the state of Mich- 
igan, and his appearance by attorney affords an answer to the 
objection of want of notice, to the extent of his interest in the 
Globe. 

After what has been observed, it is unnecessary to add that, but 
for the appearance, by attorney, of the owner of the Globe, it 
would have been my duty to hold the judgment in question a 
nullity. If it is valid, it owes its validity, therefore, to a fortuitous 
circumstatance not provided for or contemplated by the act, and 
would doubtless have been rendered if there had been no ap- 
pearance in the case. It was, I perceive, for the precise amount 
claimed by the plaintiff, and this is all that could have been ad- 
judged, had the judgment been taken by default. It is upon the 
act itself, therefore, that the objection really falls. 

We have seen why it is that notice is held to be indispensable 
to the exercise, by judicial tribunals, of a rightful jurisdiction ; 
and why, when this ingredient is wanting, their judgments are 
without extra-territorial force. Is the great principle of justice by 
which this condition is enjoined less obligatory upon the 
legislatures of the several states of the American Union, 
than upon their courts? It is declared, by Chief Justice Mar- 
shall, to be “of universal obligation.” Can it, by any rea- 
sonable intendment, be supposed that the people of the state 
of Ohio designed to invest their legislature with authority 
to disregard it? And if they did, are such acts of legislation 
binding upon the judicial tribuual in other states? But it was in- 
mated by the counsel for the claimant that the extra-territorial 
obligation of this act might be maintainable on the ground that 
every nation possesses the power of confiscation over all property 
situate or coming within its territory ; and authorities were cited 
in support of this doctrine. I confess my surprise that such an 
argument should have been pressed into this discussion. Confis- 
cation is either an act of penal justice for the punishment of great 
crimes against the state, Blac. Comm. 200, or the exercise of a 
belligerant right against the property of public enemies, Kent’s 
Comm. 61-66 ; not the arbitrary seizure of the property. of one 
person, whether citizen or stranger, for the benefit of another 
person. | 

So long as it shall be the pleasure of the legislature of Ohio to 
suffer this act to remain unrepealed, and the courts of that state 
shall deem it to be their duty to carry it into effect, its unavoidable 
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evils must be submitted to; but beyond the limits of that state 
there can be no obligation founded either in.law, justice, or com- 
ity, unnecessarily to aggragate those evils. It is my desire, not 
less than my duty, nevertheless, to abstain from any animadver- 
sion upon it not required by the actual exigencies of the case 
before me; and if it is true, as it was further argued by the 
counsel for the libelant, that conceding the validity, in the ordi- 
nary sense of the term, of the judgment in question, it falls short 
of the legal effects attributed to it by the advocates of the claim- 
ant, it is unnecessary, so far as the sale of the Globe is concerned, 
to determine whether the judgment under which the saie took 
place was valid or not. Was this, then, such a judgment in rem 
as is, or can properly be, held to work an indefeasible change in 
the thing proceeded against? The act itself furnishes no answer 
to this question. It is, therefore, to be determined by the appli- 
cation of general principles, and, looking at it in this light, it does 
appear to me that the answer which ought to be given to it is not 
even doubtful. 

The proceedings prescribed by the Ohio statute are sui generis, 
and therefore anomalous. They have some resemblance to the 
proceeding usually denominated Foreign Attachment, and some, 
also, to that prescribed in the New England states, whereby the 
property of the defendant may be attached and held in custody 
on mesne process, in a personal action, to satisfy the judgment, if 
any, to be obtained by the plaintiff. But they differ essentially 
from both, and they are still more unlike the proceedings of a 
court of Admirality, or of the English court of the Exchequer, in 
cases of municipal seizure, whose decrees and sentences in rem 
are said to be binding on all the world. 

Law is said to be the perfection of reason. It would be 
strange, therefore, if the maxim cessante ratione cessat lex had not 
found a place among its axioms. Now, the well-known reason 
why a judgment in rem is held to be conclusive upon all interests 
and titles in controversy before the court is, that all persons hav- 
ing an interest or title in the subject-matter are, in law, deemed 
parties ; and they are deemed to be parties, because they are per- 
mitted, and, by the more affective forms of notice of which the 
case is susceptible, are summoned to become so in fact. The 
mode of procedure differs slightly in different countries. In this 
country it is as follows: If it is in behalf of the United States 
for a forfeiture, there must always have been a previous public 
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seizure and detention of the thing proceeded against. This is 
followed, and, when the proceeding is at the suit of a private 
person, the action is commenced by the exhibition, in court, of a 
pleading setting forth the grounds of the proceeding, and praying 
process of arrest and monition, which is accordingly issued. In 
virtue of the warrant of arrest, the marshal takes into his cus- 
tody the vessel, or other thing, and in obedience to the command 
of the writ of monition, which, however, is usually incorporated 
with the warrant, he puts a notice, embracing the substance of 
the libel, on a conspicuous part of the thing, and publishes it in 
one or more newspapers near the place of arrest, calling on all 
persons having any right, title, or interest in that thing to appear 
| in court, on a certain future day, and assert their claims, on pain 
ef being pronounced in contumacy and default. The right to, 
do this by suitable allegations is fully recognized and guarded, 
untrammeled by technical niceties, not only during the pendency 
of the original suit, but until the final disposition of the proceeds 
of the sale of the property, should a sale be decreed. Such, in 
brief, is the proceeding in rem which is held obligatory in its 
results upon all the world. To those not familiar with it, it 
may seem to be an exception, in this respect, to the rule which 
limits the binding force of judgments, at common-law, to the 
actual parties and their privies; but in reality it is not, for it 
binds only those who are at least potentially parties to it, and 
who have an opportunity, if they choose to avail themselves of 
the privilege, not only to contest the claims of the libelant, but 
to supercede him by setting up superior claims of their own. 
After what I have already said of the proceedings prescribed 
by the Ohio statute, it is hardly necessary to add that, with the 
exception of being, in form, a proceeding in vem, instead of in 
personam, it is the reverse of that which I have described, and 
wholly wanting in the peculiar element on which the conclusive 
effect of the latter depends. Admitting, therefore, that this court 
is bound to treat the sale of the Globe to Sterling as valid, it 
follows that to ascribe to it any efficacy beyond that of a sale on 
execution under a judgment recovered in an ordinary personal 
action, would be to ascribe to it an effect without a cause, and 
would, as I believe, be repugnant alike to law and to commen- 
sense. Such a doctrine would be less sweeping, and therefore 
less mischievous in its consequences, and might even appear tu 
derive some countenance from analogy, if the remedy had been 








Glenny v. the Giobe. Wl 


limited to those demands for which a lien is conferred by a mar- 
itime law. But the act not only makes no distinction between 
foreign and domestic vessels, but subjects all to “ seizure” for 
debts contracted by the owner, steward, consignee, or other 
agent, as well as by the master; “ for injury done to persons or 
property by such craft; and“ for any damage or injury done by 
the captain, mate, or other officer thereof, or by any person 
under the order or direction of either of them, to any person who 
may be a passenger or hand” on board. The argument is that 
a sale in virtue of a judgment for any one of the causes of ac- 
tion, has the effect of displacing and extinguishing the lien of a 
mariner or material-man, so favored in law as to be held para- 
mount, not only to the title of a bona fide purchaser, without no- 
tice, but to that of the government acquired by forfeiture. Tv 
such a doctrine I can not yield my assent. 

But there is a further objection to this part of the defense, not 
adverted to at the bar, but which appears to me well worthy of 
consideration. The constitution declares that the judicial power 
of the United States shall extend “to all cases of admiralty and 
maritime jurisdiction ;’ and by the judicary act of 24th of Sep- 
tember, 1789, the district courts are invested with “ exclusive 
cognizance of all civil causes of admiralty and maritime juris- 
diction.” The constitution also confers upon Congress power “ to 
regulate commerce with foreign nations, among the several states: 
and with the Indian tribes ;” and this power is also held to be ex- 
clusive. The admiralty and maritime jurisdiction conferred by 
the constitution having been held to be limited to cases arising on 
the high seas or on tide-waters, and experience having at length, 
as it was supposed, demonstrated the necessity of extending the 
admiralty forms of remedy to certain cases arising on the lakes, 
this was done by the act of 26th of February, 1845, ch. 20. 
These constitutional and legislative provisions do not interfere 
with the common-law jurisdiction of the state courts, but leave 
the suitor at liberty to pursue his concurrent common-law rem- 
edy in these courts whenever he sees fit. But I doubt whether it 
is competent for a state legislature to interpose by creating new 
remedies unknown te the common-law, and calculated to super- 
sede and defeat those provided by the constitution and laws of 
the United States, thus exhausting the sources of federal juris- 
diction, and by local regulation introducing discord and confusion 
where the common good requires that harmony and regularity 
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should prevail. In this very case, but for this Ohio statute, the 
Cuyahoga Steam Furnace Company, on whose execution the 
Globe was sold, would probably have instituted a suit in admi- 
ralty in the district court of Ohio; and, in that case, all the Ohio 
and New York creditors with whom this suit has made us ac- 
quainted, could, at little expense, have intervened for their inter- 
est, and justice would not have been violated by the appropria- 
tion of the sale of the Globe to the satisfaction of the Furnace 
Company and of the other creditors who had the good fortune, by 
being on the spot, seasonably to learn that the Globe had been 
arrested, and to the total exclusion of those who, by their 
remoter residence, were left in ignorance. Indeed, as the suits in 
favor of the Ohio creditors were not simultaneously commenced, 
it was only because the Globe brought enough to satisfy them all 
that some of them got paid at all; for it was shown, at the hear- 
ing, to be the practice, when several suits are instituted, to assign 
priority of payment to parties according to the order of priority 
among them in point of time. The act, moreover, as already 
intimated, makes no provision for intervention at any stage, and 
when the vessel is once sold upon a notice of ten days—the only 
notice required by the act—whatever balance of the proceeds 
may remain after satisfying the execution, is peremptorily di- 
rected by the act to be paid over to the owner by the sheriff, with- 
out, as | understand the act, any judicial order for that purpose, 
and without any provision, therefore, for ascertaining to whom 
the vessel really belonged. But a state law, authorizing such 
proceedings, must necessarily interfere, if it does not directly 
conflict with the authority and policy of the national government ; 
and it seems too obvious to require further demonstration, if the 
proceedings under the act in question are to have the conclusive 
effect attributed te them by the counsel for the claimant, that they 
will, to the extent of their operation, render that authority and 
policy nugatory. 

It should be remembered, however, that this act was passed. . 
in 1840, five years before the act of Congress extending the ad- 
miralty forms of remedy to our inland waters; and it seems but 
reasonable, as it is but respectful to hope that it will ere long be 
repealed—its objectionable provisions being supplied, if it should 
be deemed necessary, by giving a limited and carefully-regulated 
lien in favor of shipwrights and material-men, like that given by 
the laws of Pennsylvania, the New England states, and New 
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York, which may be enforced, as it generally is in the states I 
have mentioned, in common with the lien given by the general 
maritime law, by the district court of the United States. 

It remains now to determine whether the judgment recovered 
by the libelant, against the Globe under the Ohio statute, is a bar 
of this action. 

It is obvious that this judgment is obnoxious to all the objec- 
tions which have been urged against the validity of that under 
which the Globe was sold ; and there is also a further objection 
arising from the alleged irregularity of the proceedings under the 
act in this instance. It is very clear that, if the judgment is with- 
out validity, it can be no impediment to the libelant’s right to 
maintain this action. But for obvious reasons I choose to abstain 
from any further discussion on this point, unless it is necessary to 
the just decision of the case before us ; and in my opinion it is 
not necessary. 

It has already been observed that the fund arising from. the 
sale of the vessel was exhausted’in satisfying the claims of the 
creditors who, being prior in point of time, were entitled, by the 
laws of Ohio, to priority of payment. This, therefore, is not a 
vexatious suit—there being no pretense of satisfaction either 
actual or potential; for it is unnecessary to reassert the utter 
futility of the right which the act purports to secure, of resorting 
to an execution against any other property, or against the person 
of the owner; nor can it be necessary to enter into a formal 
refutation of the suggestion that he may be sued on the judgment. 
It does not purport to be a judgment against him, nor did he, by 
his appearance to defend his interest in the Globe, render him- 
self personally amenable to the court. Bissell v. Griggs, 9 Mass. 
R. 468; Story, Confl. Laws, §549 ; 1 Greenl. Ev. §542. 

Precisely under what view of his interests it was that the libel- 
ant saw fit, during the pendency of the proceedings by the Ohio 
creditors, to institute his suit in Ohio, does not appear. It seems 
resonable to conclude, however, that hearing of these proceed- 
ings, he was induced, by the fear of losing his demand, and the 
hope that by that means he might secure it, to try the experiment 
to which he resorted. It may, or may not, be a hardship to the 
claimant to be obliged to pay this.debt ; this depends on cireum- 
stances unknown to the court. But be this as it may, there can 
be no injustice in allowing the libelant to enforce the lien, which, 
as a material-man, he acquired in virtue of the act of Congress 











254 Gilenny v. the Globe. 


and the general maritime law. He has, on his part, established 
a right, prima facie, to a decree in his favor. The prior judg- 
ment is set up as a defense purely technical in its nature, having 
no equity to recommend it, and to result, if successful, in actual 
injustice to the libelant. 

On the other hand, it is an established general rule of law, that 
when any matter has once been put in suit and decided upon in 
a court of competent jurisdiction, the same subject can not again 
be brought into litigation. The reasons on which this rule is 
founded, are: 1. That no one ought to be twice harrassed on 
account of the same cause of action; 2. That it is the interest 
of the public that there be an end of litigation. In the case of a 
judgment recovered, as in the present case, on a contract, a fur- 
ther technical reason is also assigned ;.viz., that the plaintiff has 
by his voluntary act converted his contract into the higher secu- 
rity of a judgment, and that the contract has thereby become 
merged. 

It is true, as argued at bar, that courts of admiralty are bound, 
in the exercise of the limited jurisdiction that belongs to them, to 
conform their decisions to the principles of equity, and in general 
to disregard mere technicalities. But there are some axioms of 
jurisprudence so deeply founded in considerations of general expe- 
diency, that they ought to be enforced, even at the occasional ex- 
pense of particular injustice; and they accordingly are so by 
courts of equity, as well as by courts of law. 

And considering the magnitude of the evils which the rule in 
question is designed and adapted to prevent, and the danger of 
relaxing it, there is great reason for classing it among those 
axioms to which I referred. But in order to determine its appli- 
cability to the case before the court, it is necessary to attend to 
- one of the limitations which define its scope. This limitation 
excludes whatever may properly be denominated a collateral or 
concurrent remedy. It is hardly necessary to cite authority for this 
proposition ; but it is distinctly stated, by Lord Ellenborough, C.. 
J., in the following terms: “ A judgment recovered in any form of 
action is still but a security for the original cause of action, until 
it is made productive in satisfaction to the party ; and, therefore, 
until then it can not operate to change any other collateral con- 
current remedy which the party may have.” Drake v. Mitchell 
and others,3 East’s R., 251,258. To render a judgment recovered 
a bar, it must appear that the former suit was founded on the 
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same identical cause of action. When it is on a contract, it 
must be on the same identical contract. Thus, if the contract be 
joint and several, the better opinion appears to be that the judg- 
ment in an action against one is no bar to an action against all, 
and, on the other hand, that a judgment against all, jointly, is not 
a bar to a subsequent action against one alone. 1 Greenl. Ev., 
§539 a; The United States v. Cushman, 2 Sumn. R., 426, 437, 441, 
and the authorities there cited, particularly Leshmore v. Fletcher, 1 
Crompt. and Meeson’s R., 623. So also it has been held that a 
judgment in an action of covenant, on a mortgage, is no bar to 
an action of debt on the accompanying bond. Another qualifica- 
tion of the rule is, that a party is not to be concluded by a judg- 
ment recovered in a prior suit or prosecution, when from the na- 
ture and course of the proceedings, he could not avail himself of 
the same means of redress which are open to him in the second 
suit. 1 Greenl. Ev., §524. 

Though it is true, therefore, with respect to real as well as per- 
sonal actions, that a judgment is a bar to another action of the 
same or the like nature for the same thing, yet this is true only 
where the second action is of the same or of inferior degree ; for 
if it is of a higher nature the other judgment is not a bar. A 
judgment in either of the other forms of real action, therefure, is 
no bar to a writ of right. Kitchen and others v. Andrews, 3 Wils. 
R., 304, 305. These principles, and the reasons on which they 
rest, are, in my judgment, decisive against the operation of the 
former judgment in the present case. The action was against 
the Globe, in specie ; the cause of action as set forth in the dec- 
laration, being an assumpsit by the vessel herself. The proceed- 
ing had its sanction in a local municipal law alone. The very 
foundation of the action was a fiction, which was rendered effect- 
ive by a form of procedure unknown to the common-law. It 
was a proceeding in rem, not in the ordinary sense of that phrase, 
and is to be so denominated only because it acted directly upon a 
thing instead of a person. The means of redress it promised 
consisted in the right to have the particular thing proceeded 
against, sold subject to all valid antecedent incumbrances, [and 
to receive the proceeds of the sale, if any should remain after 
satisfying all prior claims upon the fund. Neither the person nor 
any other property of the owner could be reached through the 
judgment to be obtained. As security, therefore, the judgment 
was inferior to a judgment against the owner of the vessel in a 








256 Crouse v. Caldwell et al. 


personal suit, and it will not be pretended that such a judgment 
would be a bar to this action. | 

On the eontrary, the present action is grounded on a lien or 
privilege conferred by the general maratime law of the United 
States, extending by force of an act of Congress to the lakes. 
This lien results from an implied hypothecation of the vessel by 
the act of the master; and it has priority over all common-law 
liens; over the title acquired by purchase or by forfeiture ; and it 
yields only to the lien of the mariner derived from the same 
source. Iam of opinion, therefore, that this action is to be re- 
garded as a collateral concurrent remedy, to which the libelant 
had a right to resort notwithstanding the former judgment. There 
must accordingly, be a decree in his favor, and a like decree in 
each of the other actions which I have mentioned, for the sum 
proved or admitted at the hearing to be due to the libellants re- 
spectively. 

Norge.—The Ohio decisions upon the subject of the watercraft law are colleeted in this 
volume, p. 123, 124; and in 5 West. Law Journal, 8. In the admiralty law, whoever furnishes 
necessaries for a vessel, at the request of the master or owner, has alien upon the vessel, and 
may proceed against it i rem. Necessaries include all that a careful and prudent owner 
would provide to enable the vessel to perform her functions, whether it be materials, money, 
skill, personal services in procuring a crew, or freight, or a charter, or expenses of pilotage, 


towage, ete. But, in America, the lien does not extend to domestic vessels, unless given by 
positive law. Benedict’s Admiralty Practice, passim, 
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PICKAWAY, OHIO, SUPREME COURT. 
NOVEMBER TERM, 1850. 
BEFORE JUSTICES SPALDING AND AVERY. 


[REPORTED BY H. F. PAGE. ] 
Crouse v. Caldwell et al. 


Where the vendee of an estate contracted, in the instrument of purchase, to extinguish a 
mortgage upon the premises, held, that he could not, after payment made by him, set the 
mortgage up against another incumbrancer. 


The complainant alleged, in his bill, that he recovered a judg- 
ment, in the common pleas of Pickaway county, on the 8th of 
June, 1846, against one Nathan Hallowell and others. . That a 
levy was made upon one hundred and seven acres of land, owned 
in fee, by Hallowell, before a year from the rendition of the judg 
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ment had expired. That there was a mortgage upon the prem- 
ses, made by Hallowell to one Anderson, and filed, for record, on 
the 3d of February, 1845. That, after the recovery of the judg- 
ment and before the levy was made, Hallowell conveyed the 
land in dispute to Caldwell, receiving in exchange another tract 
of land. That Hallowell also gave Caldwell some personal 
property as a part of the consideration moving from him, and that 
Caldwell also agreed, in the contract of purchase, to pay to An- 
derson the amount then due from Hallowell, upon the mortgage. 
That Caldwell accordingly had paid this mortgage debt in pur- 
suance of his agreement, but, after such payment, had assigned 
it to some person to the complainant unknown, under pretense 
that it was not extinguished, and with the intention of embarrass- 
ing the complainant in the collection of his debt. That it was 
kept on foot, with a fraudulent intent, when, in fact, it had been 
extinguished by Caldwell, in pursuance of his agreement, and 
had no existence for any purpose whatever. The complainant 
prayed that the said fraudulent incumbrance might be removed 
by the court, and the premises sold for the satisfaction of his 
judgment; also, for general relief. 

The defendant, Caldwell, in his answers, admitted all the alle- 
gations of the bill, except the charge of fraud, but insisted that 
he had aright to consider the mortgage as not merged, and might 
set it up to protect himself against the judgment. He also 
alleged that he had no knowledge of the existence of the judg- 
ment at the time of his purchase, and that the land in question 
was not sufficient in value to pay both the mortgage debt and 
judgment. Noreplication was filed. 

Henry F. Page, for the complainant, argued that if a vendor 
paid an incumbrance with his own money, it was clear that the 
vendee could not set it up against any other incumbrancer. It 
was equally clear that if the vendor left a part of the pur- 
chase-money in the hands of his vendee, for the purpose of pay- 
ing an incumbrance, it was equivalent to a payment by the vendor 
himself. At; the time of the purchase, and by the same con- 
tract, Caldwell agreed to pay the mortgage. Ifthe mortgage had 
not existed, Hallowell would have received the same amount from 
his vendee in money ; because this sum, in the estimation of the 
parties, was necessary to make a fair consideration upon the part 
of the vendee. The transaction, therefore, was, in all respects, 
the same as if Hallowell had received the amount of the mort- 

Vor. Ill. n. s. No. 6. 33. 
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gage debt from his vendee, and then extinguished the mortgage 
therewith, or with any other money. It was immaterial that 
Caldwell himself paid the money to Anderson. This arrangement 
might have been adopted{from convenience, or because the vendee 
was unwilling to trust Hallowell with the possession of this 
money. That the payment, by Caldwell, was equivalent to a 
payment by Hallowell, and in all respects the same, might be 
seen from one consideration. Could Caldwell, after payment of 
the mortgage debt, recover the amount of Hallowell? Most 
surely not, and the reason is evident. If the purchaser of an 
estate discovers that there is an incumbrance on it, he may pay 
the same, and claim the amount of his vendor, or set it up against 
other incumbrances to protect his title. But this principle has no 
application to this case. At the time of the purchase, Caldwell 
knew of the existence of the mortgage debt, and, in the contract, 
provided a mode by which it was to be extinguished. It was 
accordingly extinguished, not with Caldwell’s money, but with 
Hallowell’s money. Caldwell, therefore, stands in the same situ- 
ation as if he had bought the land with no incumbrance upon it 
but the judgment. If he had bought the land with no incum- 
brance but the judgment, his purchase without knowledge would 
not relieve him from the incumbrance. The land would be 
bound by this lien, without regard to his knowledge or ignorance 
of its existence. It was his misfortune or fault to have purchased 
an estate without an examination of the title. The doctrine of 
merger, as administered in courts of equity, had no application to 
a case like the present. It was demonstrable, upon legal princi- 
ples, that the land in question was liable to the payment of the 
complainant's judgment, and that the mortgage had no legal exist- 
ence for any purpose whatever. 
The court granted the prayer of the bill. 
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Compensation oF Wirtnesses.—A witness who is called in an 
action to depose to a matter of opinion, depending on his skill in 
a particular trade, has, before he is examined, a right to demand, 
from the party calling him, a compensation for his loss of time ; 
and there is a distinction between a witness thus called, and a 
witness who is called to depose to facts which he saw. Webb v. 
Page, 1 Carr and Kir. 23. 
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THE KENTUCKY CODE OF PRACTICE. 


The commissioners appointed by the legislature of Kentucky, 
on the 26th of February, 1850, in pursuance of the requirements 
of the new constitution, to prepare a code of practice for the 
courts of that commonwealth, consisting of Messrs. M. C. John- 
son, James Harlan, and P. 8. Loughborough, laid before that body 
in November last the result of their labors. The principles upon 
which they proceeded can be best stated in their own language : 

“In forming a code of practice, two courses were presented for 
their consideration : one, to take the present common-law system 
as a basis, correcting such defects as they should be able to dis- 
cover; the other, to attempt the construction of a new and dis- 
tinct system, embodying therein, as far as possible, existing laws 
and usages. The latter course, from the greater uniformity and 
simplicity obtainable by it, appeared so far superior to the former 
that they had no hesitation in adopting it. 

In this system, the division of remedial justice between courts 
of common-law and courts of equity is abolished ; and legal and 
equitable rights are protected and enforced, and legal or equita- 
ble wrongs prevented or redressed, in the same court, and in the 
same action. In thus blending into one the operations of the two 
courts, an endeavor has been made to preserve all that is really 
useful in both. The peculiar remedies of the court of chancery, 
which are so admirably adapted to the attainment of exact jus- 
tice according to the circumstances of each case, the mode of 
proof by depositions and other written evidence, by means of 
which the tribunal deciding may, upon mature deliberation, solve 
and decide the intricate issues and complicated accounts that are 
frequently found in chancery suits, and the mode of trial by the 
judge, in cases unfitted for the jury trial, are’ preserved; while 
the unnecessary costs and delay of two suits to decide one con- 
troversy, and the frequent failure of justice arising from mistakes 
in regard to the uncertain limits of chancery jurisdiction, as also 
the great delay attending chancery causes, are avoided. The 
commissioners are aware that there are many who would go still 
further in reducing to uniformity the procedure in the two classes 
of cases, by adopting the same mode of proof and trial in both. 
But after the greatest consideration which they could give to the 
subject, they were unable to come to that conclusion. Although 
they consider depositions inferior to oral examinations of wit- 
nesses in the ascertainment of truth, yet, where the necessary wit- 
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nesses are numerous, and the facts proved require deliberate and 
careful examination, the advantage of having the evidence in 
writing overbalances the superiority of the oral examination. 
To this may be added the difficulty of procuring the simultaneous 
attendance of a great number of witnesses, which is necessary 
in the oral examination, and the frequent postponement of trials, 
at great expense, forced upon parties by the absence of a single 
material witness. Although they hold as sacred the trial by jury 
in all questions of fact to which it is appropriate, yet it is cer- 
tainly unfitted for, and should not .be extended to complicated 
cases requiring deliberation and a minute and careful eompari- 
son of a great number of facts. But what is decisive on this 
subject, is the impossibility of transacting the business of the 
courts, with the limited judicial force allowed by the constitution, 
if all chancery causes are to be tried by juries, and upon oral 
examinations of witnesses. The trial of one chancery suit, which, 
before the judge, and upon depositions, would consume but a few 
hours, if before a jury and upon examination of witnesses, might 
consume days and even weeks. Uniformity is desirable, but it is 
subordinate to practicability, as well as to the correct and speedy 
administration of justice; and it is believed that the provisions 
made by the code on this subject will be found to produce as 
much uniformity as is compatible with these higher ends. 

Another change made by this system is the entire abolition of 
all the common-law forms of actions. The commissioners are 
unable to perceive any useful end te be attained by the preserva- 
tion of these forms, while, on the contrary, they have had fre- 
quent occasion to observe that the ends of justice were defeated 
by them. The shades of difference between these forms are often 
very slight, and sometimes depend on a fact unknown to the plain- 
tiff, and exclusively in the knowledge of the defendant. The 
plaintiff, however, must select his form of action, and if he mis- 
takes, must fail. Hence, an action may be defeated by a defense 
merely technica]. Indeed, a fact which renders the substantial 
justice of the plaintiff’s claim perfectly manifest, may defeat his 
action, by showing that he should have selected a different form. 
In chancery suits these forms do not exist, and no inconvenience 
has ever arisen from the want of them. . 

The provisions proposed in regard to pleadings have for their 
object a clear, brief, and truthful statement of the cause of action 
and defense, as they are really believed to exist by the respective 
parties. As far back as 1811, the legislature attempted to accom- 
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plish this, by allowing parties to make their statements without 
formality and according to the facts; but as the act was not com- 
pulsory, and forms of action were not abolished, the pleadings 
underwent but little change. The pleadings now used are, in 
general, so vague and indefinite, so exaggerated in the statement 
of the plaintiff’s claims or injuries, so full of repetitions of the 
same cause of action in different forms in the several counts of 
the declaration, and the different defenses often so contradictory 
to each other, that even a skilful lawyer can form, from the plead- 
ings, but a conjecture as to the real controversy between the par- 
ties. Under such circumstances pleadings fail to accomplish any 
useful purpose, while they often operate as a snare by which the 
less skilful are caught and justice is defeated. 

The remedy proposed is, to require each pleading to be verified 
by the oath of the party filing it (or of his agent or attorney), to 
the effect that he believes its statements are true. This verifica- 
tion at once remedies the more serious evils of the present sys- 
tem, and enables each party to understand clearly the claim or 
defense which he must prepare to meet. But this is not the only 
good which will arise from the requisition. It puts an end to 
groundless suits instituted for mere vexation and spite, as well as 
to sham defenses to just claims for the purpose of delay. It 
will, no doubt, cause some trouble to litigants; but this will be 
much more than compensated by the protection it affords them 
against groundless suits and defenses, and by the certainty with 
which they may prepare for trial. Independently, however, of 
all considerations for litigants, it is a requisition which the com- 
munity at large has a right to make. A contested suit does not 
affect the litigants alone. By bringing a suit, or entering a de- 
fense to a suit, a party acquires the right to summon as many 
witnesses as he thinks proper, to compel them to quit their ordi- 
nary avocations, and, without regard to the loss which they sustain, 
to detain them from day to day and sometimes, from week to 
week, in attendance on the court. In addition, he can occupy the 
time of the court and the attention of twelve jurymen, at consid- 
erable expense to the state. It seems a small guarantee that the 
state should require of him the pledge of his oath that he believes. 
his claim or defense to be just, before he should be permitted to 
exercise these important powers. 

The commissioners do not believe to be well founded the ob- 
jection, sometimes urged, that it will lead to the more frequent 
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commission of perjury. They think it will have the opposite 
effect. The greatest amount of perjury committed in courts will 
be found in the efforts to sustain groundless suits and defenses. 
The requisition of swearing to the petition or defense before the 
parties become heated by the controversy, and inflamed by the 
desire for success, will generally prevent.the controversy alto- 
gether, unless it is well founded. 

At present, several pleas at common-law, such as pleas in 
abatement, pleas denying the execution or the assignment of a 
note, or impeaching the consideration of a written obligation, as 
also most of the pleadings in chancery, are required to be verified 
by oath, the effect of which is universally regarded as highly ben- 
eficial. Without this verification, the commissioners consider it in 
vain to attempt any very beneficial reform in pleadings. No 
matter what rules are laid down, if a party is allowed to put into 
his petition or defense any statements that his ingenuity can 
devise, without regard to truth, it will. matter but little whether 
the falsehoods are stated with formal technicality or in ordinary 
language. | 

The inconvenience of frequent verifications is avoided by the 
number of pleadings allowed at common-law being reduced to 
that allowed in chancery, which is regarded as sufficient for all 
useful purposes. . 

The most important part of any system of procedure is that 
which regulates the trial. It is here that the law should exert its 
utmost powers to secure a just decision ; and, whatever care may 
have been bestowed upon preparatory proceedings, the benefit of 
all may be lost, or turned to evil, unless'there is provided a tribu- 
nal competent to try the case, and furnished with the means of 
arriving at the truth. It is here, too, that the constitution, utter- 
ing the cherished sentiment of our people, enjoins that the right 
of trial by jury shall remain sacred. The provisions of the code 
are in accordance with the constitution; and a litigant party may 
demand a trial by jury, in any case in which he is now entitled to 
it. Issues of fact, in actions by ordinary proceedings answering 
to our present common-law actions, are to be tried by a jury on 
oral examination of witnesses, unless that mode of trial is waived ; 
and such issues in actions by equitable proceedings, which will 
succeed our present bills in chancery, will be tried, as at present, 
by the court and upon depositions. Where the trial is by a jury, 
careful provisions have been made to preserve to the parties the 
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rights which they now enjoy, to have a revision and correction of 
any error of the court or jury. Regulations are also proposed, 
which will, it is hoped, be found useful in promoting the dispatch 
of the business of the courts, not only by diminishing the length 
of trials, but also by enabling the judge, in cases in which a jury 
is not sworn, to avail himself of aid by a reference to a commis- 
sioner. The commissioners have not ventured to propose any 
change in the principles of the law relating to trials, while they 
have sought to regulate details in such manner as to secure just 
results. 

It is an ancient rule of the law, that a person interested in an 
action is not a competent witness. But this rule has been abol- 
ished in England, and in New York and other states. Legisla- 
tors, in these countries, have at last yielded to the consideration 
that it is unwise for an inquirer after truth, as upon every trial the 
tribunal is, to refuse to hear a man because he may, by reason of 
interest, tell a falsehood, even though he is a man of tried verac- 
ity and of the highest character, and his interest to deceive is of 
the smallest value. They have at last discovered that, if jurors 
are competent to decide upon the weight of testimony, they are 
equally fit to determine its credibility. Experience has satisfied 
them that justice suffered more by the exclusion of truth under 
the old system, than it can suffer by the admission of falsehood 
under the new. And they have set aside the rule which seems 
to assume that a juryman will believe because he hears, and that 
he is incapable of understanding the effect of interest upon testi- 
mony. It is understood that, where the change has been made, 
no effort to restore the old rule of exclusion could now succeed. 
The anticipations of the evils to result from the change, have not 
been realized. On the contrary, it appears to have been a great 
and beneficial reform. 

‘The commissioners are aware that the most decided diversity 
of opinion prevails in our state upon that subject. They have 
bestowed much consideration upon: it, and have concluded to rec- 
ommend that interest shall stand as an objection to the credit only 
of a witness. 

Provisions are made in the code, securing to either party, in any 
civil action, the right to examine the adverse party. No honest 
litigant will object to this. It has always been an efficient instru- 
ment of justice in chancery suits, and is equally beneficial in 
cases before justices of the peace It is understood that much 
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benefit has resulted in other states, from the extension of the 
right of a party to examine his adversary, to all civil cases. 

Under the laws regulating compulsory attendance of witnesses, 
the community is liable to a heavy burden. A witness may be 
compelled, under the penalty of fine and imprisonment, to quit 
his business, and go to the most distant part of the state, however 
trivial may be the fact he is called to prove, and upon allowance 
insufficient to bear his expenses. The loss thus sustained by wit- 
nesses is often more than the value in controversy. The obvious 
remedy is, to allow his deposition to be taken, where his residence 
is distant from the place of trial. In some states, this distance is 
fixed by a certain number of miles. The commissioners have 
thought it more convenient, and involving less controversy, to 
limit it by the counties adjoining the one in which the trial is had. 
Beyond the adjoining counties, his personal attendance can not be 
coerced, but his deposition must be taken. 

The commissioners are aware that the present loose system of 
taking depositions before officers generally incompetent to the 
business, is liable to great abuse, and is the subject of very just 
complaint. The only remedy is, to provide competent officers, 
and place more effectual guards on the mode of taking deposi- 
tions. With this view, they have provided for the appointment, 
by the circuit judge, of examiners in each county, before whom 
all depositions, with some necessary exceptions, are to be taken. 
The interest of the judge in having this business well performed 
will lead to a good selection, while the. concentration of it in a 
few hands will make the office acceptable to a competent person. 
The guards imposed on the taking of depositions are, requiring 
them to be written, in the presence of the officer, either by the 
witness or officer himself; also, where but one party attends, 
requiring the officer to put to the witness some searching ques- 
tions, calculated to prevent injustice to the absent party, and, 
where a deposition is taken on written interrogatories, forbidding 
either party to be present at the examination of the witness, 
unless both are in attendance. These, with other provisions on 
this subject, will not only render the taking of depositions fairer, 
but will greatly facilitate the speedy preparation of an action for 
trial. 

The remedies by bail and attachment under our existing system 
of laws—if that can be called a system; which is but the result of 
occasional legislation in a long series of years, as the attention of 
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the general assembly was from time to time called to particular 
inconveniences, or its powers exerted to remedy special defects— 
demanded of the commissioners, as they believed, such improve- 
ments as would make them simple, uniform in their operation, 
more efficacious to obtain security for just claims against the 
property of fraudulent debtors, and at the same time less sus- 
ceptible to be oppressively abused, than they are at present. 
Concurring fully in the liberal views that led our state to be 
among the first to repeal the laws which punished a debtor as a 
criminal, they have sought to direct the force of the law against 
his property, and, in doing so, have endeavored to blend into one 
harmonious system the two very different ones now existing in 
proceedings at common-law and in chancery. The necessity for 
this endeavor resulted from the other changes which they had 
resolved to propose. The other provisional ren:edies—claim and 
delivery of personal property, injunctions, receivers, and deposit 
in court—so useful for security in the course of litigation, have 
been enlarged in their scope and operation, and at the same time 
placed under guards and restrictions which will effectually pre- 
vent abuses that have too often occurred. 

The existing laws for the limitation of actions, distinguish them 
by their forms ; and different periods, within which an action may 
be brought, are prescribed, not according to the nature of the 
plaintiff’s claim, but to the form in which it is asserted. As the 
system which the commissioners had resolved to propgge, involved 
the abolition of all distinction in the forms of actions and suits, 
it was apparent that the existing laws of limitation could not be 
applied to it. It was therefore their duty, in proposing their sys- 
tem as practicable, to provide regulations for limiting actions, in 
place of those which would be rendered ineffectual. 

Thus directed to the subject, the commissioners reviewed the 
various laws of limitation scattered through the statute books, 
and were satisfied that there was much room for improvement. 
Nor is it surprising that it is so.. Since the passage, more than 
fifty years ago, of the general statute of limitations, the attention 
of the general assembly seems never to have been called to the 
whole subject, while it has often legislated with reference to 
actions and proceedings in special cases, or with a view to limit 
particular classes of claims. The result has been great diversity, 
and, in some instances, incongruity of provisions. The commis- 
sioners believed that, in providing regulations to limit actions upon 
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their plan, these various laws of limitation could be embodied 
therein, and that, by some modifications of the enactments, made 
in the same spirit and with the same views of policy which pro- 
duced them, they could be reduced to a regular system. By the 
existing laws, a large class of suits cognizable in the courts of 
chancery is without any other limitation than such as may be 
found in the decisions of the courts, not always harmonious. 
That this should be so, is not, perhaps, more singular than that 
there should be, in the same country, two entirely distinct systems 
of civil procedure. And it seems to be a proper, if not a neces- 
sary result of a system, which leaves no technical or artificial 
distinction between one civil action and another, to extend the 
laws of limitation over them all. 

No enactments are more beneficial than those for the limitation 
of actions. Recent legislation in England, and in many states of 
the Union, show an appreciation of this truth by prescribing limit- 
ations in many cases in which they did not exist, and by reducing. 
the periods allowed by ancientrules. The tendency of legislative 
action every where has been to make the laws of limitation more 
comprehensive and more efficacious. 

The commissioners recommend the preservation of the act of 
1809, for the speedy adjustment of land claims, which fixes seven 
years as the period, in certain cases, within which an action for 
the recovery of land must he brought, and they propose to reduce 
the time allowed for actions generally, to recover real property. 

With regard, generally, to the system of limitations proposed 
by them, it may be observed that it has reference to the nature of 
the controversies involved in actions; that it applies to all civil 
cases as well as those heretofore cognizable in chancery, as those 
at common-law; that it substitutes, in some cases, limitations 
instead of the presumptions now allowed, thus closing a wide 
field of controversy in the courts ; that it reduces to uniformity the 
various limitations prescribed in cases presenting the same con- 
siderations ; that it shortens, in some cases, the period of limita- 
tions, and that it makes uniform and applicable to the whole sys- 
tem of limitations, the savings and exceptions now variously pro- 
vided for in the different statutes upon the subject. 

Care has been taken to provide that the changes shall be appli- 
cable only to rights of action that may arise after the code takes 
effect, and to leave all rights that may be-then in existence, under 
the operation of the present law. 
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In the code will be found many changes proposed in the various 
details of proceedings. Some of them became necessary by the 
greater change made ; others would have been submitted as im- 
provements, even if the commissioners had confined themselves 
to the business of repairing the existing systems of procedure. 

The commissioners, in submitting the alterations of the existing 
laws, proposed in this report to the consideration of the general 
assembly, respectfully ask its attention to the changes, of a similar 
nature, which have been made in other states of the Union, and 
which they believe have proved highly beneficial. The state of 
New York led the way in-these reforms, and her example has 
been followed by Missouri; and, to some extent, by Mississippi- 
The labors of the eminent gentlemen of New York, who com- 
posed the commission, upon the practice and pleadings in that state, 
have much assisted the commissioners, and they acknowledge, 
with pleasure, the aid which they have thus received.” 


— 
—~or— 





IN THE MONTGOMERY, OHIO, COMMON PLEAS. 
ANONYMOUS. 


A creditor who voluntarily makes himself a party to the proceedings under an insolvent law 
of another state, in which his debtor resides, which proceedings, by that law, discharge 
the contract, will be deemed to have abandoned his extra-territorial immunity, and wil. be 
bound by the discharge. 

The constitutional prohibition upon the states from passing laws impairing the obligation of 
contracts, does not extend to such a case, although the parties are citizens of different 
states. 

Contracts may be dissolved according to the law of the place where they are made; or by 
any acts done, or contracts made subsequently in another country, by the parties, which 
acts or contracts, according to the laws of the latter county, are sufficient to work such a 
dissolution or extinguishment. | 


Assumpsit for goods solid and delivered. Plea, a discharge 
under the insolvent laws of New Jersey, which provide that with 
respect to the creditors who shall come in under the assignment 
and exhibit their demands to the assignee for a dividend, they 
should be wholly barred from having afterward any action or 
suit at law or equity against the debtor or his representatives, 
except in case of fraud; and that the plaintiffs did come in 
under the assignment, and exhibit their demands to the assignee 
for a dividend, and received seventy-five per cent. thereon, being 
the dividend to which they were entitled. Replication that the 
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plaintiffs, at the time the contract was made, were, and now are, 
citizens of Pennsylvania; that the contract was made in that 
state, and that the seventy-five per cent. was not received as 
dividends, but as payments on account. General demurrer. 

M. E.. Curwen,in support of the demurrer. By the debtors’ 
act of New Jersey, any debtor in embarrassed circumstances may 
assign all his property to assignees for the equal benefit of alt 
his creditors, stating, under oath, their names, the amount of their 
claims, their residence, and the amount of the assets. Due notice 
having been given, creditors are allowed three months to investi- 
gate the accounts, and accept the terms of the assignment. The 
demands of the creditors are to be verified by the creditor’s oath, 
taken before an officer in New Jersey ; aud, as against those who 
thus came in under the assignment, and exhibit their claims for a 
dividend, such a proceeding is a discharge of the debt. Those 
who do not choose to accept the terms of the assignment may 
proceed against the debtor’s body, or seize any property not 
assigned, for the satisfaction of their claims, but are not entitled 
to any portion of the assets in the hands of the assignee. The 
plea sets out this law and a discharge under it; and the question 
raised by the demurrer is, whether a creditor who voluntarily 
makes himself a party to the proceedings under an insolvent law 
of another state, in which his debtor resides, which proceedings, 
by that law, discharge the contract, will be deemed to have 
abandoned his extra-territorial immunity, under the constitution 
of the United States, and be bound by the discharge. It is sub- 
mitted that the constitutional prohibition upon the states from 
passing laws impairing the obligation of contracts, does not ex- 
tend to such a case, although the parties are citizens of different 
states. 3 Story on the Const. page 256, §1384; Clay v. Smith, 3 
Peters’s R. 411; Pugh v. Bussel,2 Blackf. R. 394; Woodhull v. 
Wager, Baldwin’s Cir. C. R. 301; 1 Kent’s Comm. 422 note (c.) 
2 Kent’s Comm. *393, sixth edition. . 

It is understood that the plaintiffs claim, by their replication, 
that this is a Pennsylvania contract, and therefore dissoluble only 
by the Pennsylvania law. But, if they do so, they overlook the 
very principle on which the rule is founded. The question here 
is, whether the contract has been dissolved. The lex loci contractus 
generally governs, because the parties are presumed to contract with 
reference to the laws of the place where they are. That presumption 
arises, in the absence of any express agreement, from the acts of 
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of the parties, indicative of such an understanding. If the 
contract derives its whole obligatory force and effect from the 
laws of the place where it is made, upon the presumption that 
the parties contracted with reference to those laws, it is but fol- 
lowing out the same principle to hold, that any act subsequently done, 
touching the same contract, by the parties, should have the same 
force and effect upon it, by virtue of the same presumption, which 
the laws of that place, where it is done, attribute to it. Contracts are, 
it is true, dissoluble according to the laws of the country where 
they are made; but they are equally dissoluble and extinguishable 
by any other acts done, or contracts made subsequently in another 
country, by the parties, where those acts or contracts are, accord- 
ing to the laws of the latter country, sufficient to work such a dis- 
solution or extinguishment. Story on Conflict of Laws, page 291, 
§351 ¢. This is what the plaintiffs admit they have done. They 
came in under an assignment made under the laws of New Jer- 
sey ; they proved their claim under oath in that state; exhibited 
their claim to the assignee there, and there accepted and receipted 
for the dividends falling to their share. This, by the laws of New 
Jersey, works an extinguishment and dissolution of the original 
contract ; and it will have that effect in the courts of all other 
states, where those acts may be called in question. 

Joseph H. Crane, contra. This case falls within the prohibition, 
in the constitution of the United States, upon the states, from 
passing laws impairing the obligation of contracts. He cited and 
commented on Ogden v. Saunders, 12 Wheaton’s R. 858; McMul- 
lan v. Niel, 4 Wheat. R. 209; Smith v. Parsons, 1 Ohio R. 236, 
Bank of Utica v. Card, Ohio R. ii, 170; Sturgis v. Crowninshield, 
4 Wheat. R. 200. It does not appear in Clay v. Smith, that the 
contract was made out of the state in which the discharge was 
obtained ; 4s it was in this case. : 

Curwen, in reply. I submit that neither the place where the 
contract was originally made, nor the question of the citizenship 
of the parties whoimade it, has any thing to do with the present 
question, which is as to the effect to be given to certain acts done 
subsequently, by the parties, which the laws of that state, where 
they were done, say is a discharge of that original contract. 
Upon the principle already alluded to, I claim that the effect of 
such acts is universally determined by the lex loci. Carnegie v. 
Morison, 2 Metcalf’s R. 381, 297, 8; Bolger v. Boché, 11 Picker- 
ing’s R. 36; Blanchard v. Russell, 13 Mass. R. 1; 3 Met. R. 207; 
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3 Pick. R. 12; 10 Pick. 49; 2 Mass. 84, 90; 12 Eng. Com. Law 
R. 39 ; 26 ibid. 336; 29 ibid. 304; 41 ibid. 428; Story on Confl. 
of Laws, §263 ; 2 Kent’s Comm. 454; Sherill v. Hopkins, 1 Cow- 
en’s R. 103; Watsor v. Bourne, 10 Mass. R. 337. If the courts of 
New Jersey would hold those acts to be a discharge of the original 
contract, the courts of all other states are bound to give them the 
same effect when brought into controversy before them. Un- 
doubtedly such a discharge would have been good, had it been of 
a debt between citizens of the same state. Smith v. Parsons ; 
Bank of Utica v. Card ; Ogden vy. Saunders; 3 Story on Const. 
§1384, page 256. And as the Debtors’ Act, of New Jersey, makes 
no disposition of the debtor’s estate, imposes no conditions upon 
creditors, which the debtor might not have lawfully made at com- 
mon-law, upon principles well known and long established before 
the constitution was adopted, it is not affected by the constitu- 
tional prohibition upon the states from passing laws impairing the 
obligation of contracts. Owings v. Speed, 5 Wheat. R. 420, At 
common-law the debtor had a right to convey all his effects for 
the use of any particular creditors, and might stipulate as a con- 
dition of his preferring them, that they should accept the pro- 
vision made for them, in full of all demands, and release him. 
Hatch v. Smith, 5 Mass. R. 42; Lippencott v.. Barker, 2 Birney’s R. 
184; Andrews v. Ludlow, 5 Pick. R. 28; Bradshaw v. West, 7 
Peters’s U. S. R. 615; Thomas v. Jenks, 5 Rawle’s R. 221, 1 
American Leading Cases; Wallace’s note to Cumber v. Wane, 1 
Smith’s Leading Cases, 258. The creditor, by accepting the 
terms of such. an assignment, merges the old contract, and no 
technical release is necessary. Chitty on Contracts, 685 6,775 a; 
2T. R. 24; Knight v..Hunt, 5 Bingham’s R. 432 ; Good v. Cheese- 
man, 2 Barn. and Ad. 328; Forsyth on Composition, passim. 
The English courts adopt the principle, as to discharge, here con- 
tended for. Phillips v. Allan, 8 Barn. and Cress. 471. — 

The constitutionality of the law under. which this discharge 
was had, has never been denied. To justify the annulling of it, 
the court must have zo doubt that it is unconstitutional, Mer- 
chants’ and Mechanics’ Bank v. Smith, 6 Wheat. R. 185; Dart- 
mouth College v. Woodward, 4 Wheat. 625; Dawson v. Sherer, 1 
Blackf. 206. The plaintiffs having availed themselves of the 
provisions of this law, by coming in. under it, can not now be 
heard to deny its binding effect. Hansford v. Barbour, 3 Mar- 
shall, 515; Walker v. Tipton, 3 Dana, 5. 
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Upon these grounds, I claim that the discharge is binding on 
the plaintiffs, and that the demurrer must be sustained. 

Judge Crane was heard in reply. 

The court took time to consider, and, on a subsequent day, sus- 
tained the demurrer, and the plaintiffs declining to amend, there 
was judgment for the defendant. 

Messrs. Crane and Davies, for plaintiffs. 

Mr. Curwen, for defendant. 


—_~ 
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Pusuic Laws or rae Uniren States or America, passed at the first 
session of the Thirty-first Congress, 1849, 1850. Carefully col- 
lated with the originals at Washington. Edited by George 
Minot, Counsellor at Law. To be continued annually. Boston: 
Charles C. Little and James Brown, 1850. 
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The first session of the Thirty-first Congress began on the third 
Monday of December, 1849, and ended on the 30th of September, 
1850, having been the longest session held since the organization 
of the government. The exciting scenes enacted at the capitol 
during that period, are matters of public history. They presenta 
striking contrast to the contents of the volume before us, a royal 
octavo pamphlet of about a hundred and fifty pages. In these 
pages—so lightly falls upon its subjects the weight of a govern- 
ment extended over twenty-three millions of people—there is 
scarcely a law which affects the whole nation as individuals. 
The work is divided into ninety-one chapters, of which the fol- 
lowing is a brief synopsis: 
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Cuap. I. The franking privilege extended to Mrs. Polk, page 42. 

Cuap. Ill. Time for locating Virginia military land warrants 
under the act of July 5, 1848, (ch. 93), extended to January 1, 
1850, page 42. 

Cuar. VI. To carry into effect the convention between the 
United States and the Emperor of Brazil, of January 27, 1849. 
This act expires March 29, 1851, page 422. 

Cuar. Xl. An act providing for the taking of the seventh and 
subsequent censuses of the United States, and to fix the number 
of the Members of the House of Representatives, and provide for 
their future apportionment among the several states. 

This law is divided into two parts: first, that which relates to 
the duties, liabilities, and compensation of marshals; and second; 
that which relates to the assistants, their duties, liabilities, and 
compensation. An appropriation of $150,000 was made to defray 
the preliminary expenses. The act provided the forms of six 
schedules, which, as showing the extent to whieh information on 
the various topics of statistics embraced by the law, was sought, 
are worthy of notice. | 

The first schedule of the free inhabitants in —— in the county 
of , and state of , contains thirteen particulars: 1, dwell- 
ing-houses numbered in the order of visitation ; 2, families num- 
bered in the order of visitation ; 3, name of every person whose 
usual place of abode on the first day of June, 1850, was in the 
family ; 4, 5, 6, description of the person, age, sex, color, white, 
black, or mulatto; 7, profession, occupation, or trade of each 
male person over 15 years of age; 8, value of real estate owned; 
9, place of birth, naming the state, territory, or country ; 10, mar- 
ried within the year; 11, attended school within the year; 12, 
persons over 20 years of age who can not read or write; 13, 
whether deaf and dumb, blind, insane, idiotic, pauper, or convict. 

The second schedule includes similar information in relation to 
the slave population, though much more limited in its range, being 
confined to the names of the owners, the number of slaves, their 
age, sex, and color ; fugitives from the state ; number manumitted ; 
deaf and dumb, blind, insane; or idiotic, with a margin for re- 
marks. | wt 

The third schedule is devoted to the productions of agriculture , 
the fourth, to the products of industry, and the fifth, to social sta- 
tistics. The latter is divided into three parts, the first of which 
includes the aggregate valuation of real and personal estate in 
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each town or county; the aggregate amount of taxes assessed 
for state, county, parish, town, and road purposes, and the num- 
ber of colleges, academies, free schools, other schools, school- 
houses, and the ameunt of money raised by taxation or in other 
ways, or received from public funds for educational purposes dur- 
ing the past year. The second branch of the social statistics 
relates to literature and the crops, the number of libraries, social, 
college, academic, public schools, and Sunday school, the news- 
paper press and its circulation, and the average crops for the year. 
The third branch treats of public paupers, criminals, the cost of 
labor, male and female, and the number and value of churches, 
and the number of persons each will accommodate. The last 
schedule embraces the usual items contained in bills of mortality. 

The act provides that if no other law be passed providing for 
the taking of any subsequent census, on or before the first of Jan- 
uary of any year, when, by the constitution, any census is required 
to be taken, it shall be taken according to the provisions of this 


act. 
The provision in relation to the apportionment is as follows: 


Szc. 24. And be it further enacted, That from and after the third day of March, 
one thousand eight hundred and fifty-three, the House of Representatives shall be com- 
posed of two hundred and thirty-three members, to be apportioned among the several 
states in the manner directed in the next section of this act. 

Src. 25. And be it further enacted, That so soon as the next and each subsequent 
enumeration of the inhabitants of the several states, directed by the constitution of the 
United States to be taken, shall be completed and returned to the office of the Depart- 
ment of the Interior, it shall be the duty of the secretary of the Interior to ascertain 
the aggregate representative population of the United States, by adding to the whele 
number of free persons in all the states, including those bound to service for a term of 
years, and excluding Indians not taxed, three-fifths of all other persons ; which aggre- 
gate population he shall divide by the number two hundred and thirty-three, and the 
. product of such division, rejecting any fraction of an unit, if any such happen to re- 
main, shall be the ratio, or rule of apportionment of representatives among the several 
states under such enumeration ; and the said secretary of the Department of the Inte- 
rior shall then preceed in the same manner, to ascertain the representative population of 
each state, by the ratio already determined by him as above directed ; and the product 
of this last division shall be the number of representatives apportioned to such state 
under the then last enumeration: Provided, That the loss in the number of members 
Caused by the fractions remaining in the several states, on the division of the popula- 
tion thereef, shall be compensated for by assigning to so many states having the largest 
fractions one additional member each, for its fraction, as may be necessary to make the 
whole number of representatives two hundred and thirty-three. And provided, also, 
That if, after the appertionment of the representatives under the next or any subsequent 
census, a new state or states shall be admitted into the Union, the representative or rep- 
resentatives assigned to such new state or states, shall be in addition to the number of 
representatives herein above limited ; which excess of representatives over two hun- 
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dred and thirty-three, shall only continue until the next succeeding apportionment of 
representatives under the next succeeding census. 

Sec. 26. And be it further enacted, That when the Department of the Interior 
shall have apportioned the representatives, in the manner, above directed, among the 
several states under the next or any subsequent enumeration of the inhabitants of the 
United States, he shall, as soon as practicable, make out and transmit under the seal of 
his office, to the House of Representatives, a certificate of the number of members 
apportioned to each state under the then last enumeration; and shall likewise make out 
and transmit without delay, to the executive of each state, a certificate under his seal 
of office, of the number of members apportioned to such state, under such last enu- 
meration. 


Cuar. XII. To enable the mint and branches to make returns 
to depositors, as soon as possible, the president is authorized to 
direct transfers of public money to the mint. 

Cuar. XVI. Authorizing the negociation of treaties with the 
Indian tribes in the territory of Oregon, for the extinguishment of 
their claims to lands lying west of the Cascade Mountains; 
page 437. 

Cuar. XIX. Appropriates $20,000 each for the erection of pen- 
itentiaries in Minnesota and Oregon, and makes other appropria- 
tions for other public buildings there; page 438. 

Cuar. XX. To increase the rank and file of the army, and 
offering bounties for enlistments; page 438. 

Cuar. XXIII. Appropriations for roads in Minnesota. From 
Point Douglass, on the Mississippi river, via the Falls of St. Croix, 
to the rapids of the St. Louis river of Lake Superior, $15,000; 
from Point Douglas, via St. Paul and the Falls of St. Anthony, to 
Fort Gaines, $10,000; from the mouth of Swan river to the Win- 
nebago agency at Long Prairie, $5,000 ; from Wabashaw to Men- 
dota, $5,000; for a military road from Mendota to the mouth of 
Big Sioux river, $5,000, page 439. 

Cuar. XXV. Grants the franking privilege to Mrs. Margaret 
Smith Taylor. 

Cuar. XXVII. An act to provide for the recording the convey- 
ances of vessels, and for other purposes. An abstract of this law 
was given on page 142 of the current volume of this journal, 
page 440. : 

Cuar. XXVIII. To amend the act for the better organization 
of the District Court of the United States, within the state of 
Louisiana; page 441. 

Cuar. XXX. An act to provide for holding the Courts of the 
United States, in case of the sickness or other disability of the 
Judges of the District Courts. In case of the sickness or other 
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disability of the district judge, which prevents his holding any 
stated or appointed term of the District Court, or of the Circuit 
Court, in the absence of the circuit judge, the circuit judge may 
appoint the district judge of any other judicial district within the 
same circuit, to discharge his duties. Ifthe rebe no circuit judge 
resident within the circuit, or if he be absent therefrom, or unable 
to act, or in case of the disability or neglect of the district judge 
designated by him to transact the business, the chief justice of the 
United States may designate any district judge within that cir- 
cuit, or the circuit next immediately contiguous. It is the duty of 
the district judge appointed for that purpose, to hold the courts 
while the disability of the district judge continues. If necessary, 
a new designation of judge may be made by the circuit judge or 
the chief justice of the United States. The travelling expenses 
of the district judges to and from the circuit where he holds his 
court, are allowed; page 442. 

Cuar. XXXI. An act to regulate the Terms of the Circuit and 
District Courts of the United States, for the District of Ohio. 
Two regular terms of the Circuit and District Courts of the United 
States, for the District of Ohio, shall be held at Columbus, Ohio, 
in each year, which shall commence respectively on the third 
Tuesday of May and the third Tuesday in October, in each year. 
Process, in cases pending, is returnable as of the late term; 
page 443. : 

Cuar. XLIX. An act proposing to the state of Texas the es- 
tablishment of her Northern and Western Boundaries, the relin- 
quishment, by the said state, of all territory claimed by her exte- 
rior to said boundaries, and of all her claims upon the United 
States, and to establish a territorial government for New Mexico. 
The boundary proposed for the acceptance of Texas, and which 
has been accepted by her: 


‘‘On thenorth shall commence at the point at which the meridian of one hundred 
degrees west from Greenwich, is intersected by the parallel of thirty-six degrees thirty 
minutes north latitude, and shall run from said point, due west, to the meridian of one 
hundred and three degrees west from Greenwich ; thence her boundary shall run due 
south to the thirty-second degree of north latitude ; thence om the said parallel of 
thirty-second degree of north latitude to the Rio Bravo del Norte, and thence with the 
channel of said river to the Gulf of Mexico.’’ 


The boundaries of New Mexico are thus defined : 


“ Beginning at a point in the Colorado river, where the boundary line of the republic 
of Mexico crosses the same ; thence eastwardly with the said boundary line to the Rio 
Grande ; thence following the main channel of said river to the parallel of the thirty- 
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second degree of north latitude ; thence east with said degree* to its intersection with the 
one hundred and third degree of longitude west of Greenwich ; thence north with said 
degree* of longitude to the parallel of thirty-eight degrees of north latitude ; thence 
west with said parallel to the summit of the Sierra Madre ; thence south with the crest of 
suid mountains to the thirty-seventh parallel of north latitude; thence west with said 
parallel to its intersection with the boundary line of the state of California; thence 


with said boundary line to the place of beginning.” page 446. 
Cuar. L. An act for the Admission of the state of California 


into the Union, page 452. 

Cuar. LI. An act to establish a Territorial Government for 
Utah. The territory of Utah is 

‘*‘ Bounded on the west by the state of California, on the north by the territory of 
Oregon, and on the east by the summit of the Rocky mountains, and on the south by 
the thirty-seventh parallel of north latitude.” page 453. 

Cuap. LIT. An act to authorize Notaries Public to take and 
certify Oaths, Affirmations, and Acknowledgments in certain 


cases. 
An abstract of this law was given in a former number of this 


Journal, page 48; page 458. 

Cuar. LIII. The Port of New Orleans is so extended as to 
embrace the whole parish of New Orleans, or both sides of the 
Mississippi river, page 458. 

Caar. LX. The Fugitive Slave Law, which will be found, at 
large, on page 57, of this Journal; page 462. 

Cuar. LXI. An act granting the Right of Way, and making a 
Grant of Land to the states of Illinois, Mississippi, and Alabama, 
in aid of the Construction of a Railroad from Chicago to Mobile. 
By this act there was granted to the state of Illinois a right of 
way, not exceeding one hundred feet in width, for the construc- 
tion of a railroad, from the southern terminus of the Illinois and 
Michigan canal to a point at or near the junction of the Ohio and 
Mississippi rivers, with a branch of the same to Chicago, and 
another via Galena to Dubuque, Iowa, with the right to take 
necessary materials of earth, stones, timber, etc., for its construc- 
tion ; and every alternate section of land designated by even 
numbers, for six sections in width on each side of the road and 
branches, is granted to the state for that purpose. 

Similar rights are granted to the states of Alabama and Mis- 
sissippi, for the purpose of aiding in the construction of a railroad 
from Mobile to a point nearest the mouth of the Ohio river, page 


466. 


*So in the law. 
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Cnap. LXIII. An act to suppress the Slave Trade in the Dis- 
trict of Columbia. 

After the first of January, 1851, it shall not be lawful to bring 
into the District of Columbia any slave whatever, for the pur- 
pose of being sold, or for the purpose of being placed in depot, to 
be subsequently transferred to any other state or place to be sold 
as merchandize. And if any slave shall be brought into the Dis- 
trict by its* owner, or by the authority or consent of its* owner, 
contrary to the provisions of this act, such slave shall, therefore, 
become liberated and free. The city courts of Washington and 
Georgetown, and the Levy Court of Washington county, are 
authorized to abate slave depots within the District; page 468. 

Cuar. LXXI. An act providing for the Examination and Set- 
tlement of Claims of Land, at the Sault Ste. Marie, in Michigan ; 
page 469. 

Cnar. LXXII. An act to reduce the minimum Price of the 
Mineral Lands in the Lake Superior District, in Michigan, and in 
the Chippewa District in Wisconsin. 

Cuar. LXXVI. An act to create the Office of Surveyor-Gen- 
eral of the Public Lands in Oregon, and to provide for the Survey, 
and to make Donations to settlers of the said Public Lands. Mr. 
Thruston, the delegate from Oregon, has called attention to this 
law through the public prints, so that its provisions are generally 
known throughout the country. The fourth section provided for 
a grant of land to every white settler, including American half- 
breed Indians, above the age of eighteen years, who is a citizen 
of the United States, or who declared his intention to become 
such before December 1, 1850, and who was a resident of Ore- 


gon at that time. The prospective grants are provided for in - 


section five. 


‘‘ That to all white male citizens of the United States, or persons who shall have 
made a declaration of intention to become such, above the age of twenty-one years, 
emigrating to, and settling in, said territory, between the first day of December, 1850, 
and the first day of December, 1851 ; and to all white male American citizens, not 
hereinbefore provided for, becoming one and twenty years of age, in said territory, and 
settling there between the times last aforesaid, who shall, in-other respects, comply 
with the foregoing section and the provisions of this law, there shall be, and hereby is, 
granted the quantity of one quarter section, or one hundred and sixty acres of land, 

a single man ; or if married, if he shall become married within one year from the time 
of arriving in said territory, or within one year after becoming twenty-one years of 
age as aforesaid, then the quantity of one-half section, or three hundred and twenty 
acres, one-half to the husband and the other half to the wife in her own right, to be 


*So in the law. 
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designated by the surveyor-general, as aforesaid: Provided always, That no person 
shall ever receive a patent for more than one donation of land in said territory in his or 
her own right: Provided, That no mineral lands shall be located or granted under the 


provisions of this act.” 


Cuar. LXXVII. An act making Appropriations for Lighthouses, 
Lightboats, Buoys, etc., and providing for the Erection and Estab- 
lishment of the same, and for other purposes. 

The only appropriations for the benefit of our western or 
northern trade, made by this act, are for lighthouses at Mississippi 
City, at the west end of Ship Island, at Pascagoula river; in 
Michigan, at Grand Travers Bay, Port Marquette on Lake Su- 
perior, at the mouth of Eagle river, at Ontanagon on the south 
shore of Lake Superior, at Ottawa Point, in Saginaw Bay, at 
Beaver Island, Lake Michigan; in Wisconsin, at the mouth of 
Twin rivers, and at Port Ulao; amounting in-all to $57,000. 

Cuar. LXXIX. An act to create additional Collection Districts 
in the state of California, etc. 

Cuar. LXXIV. An act to enable the atiste of Arkansas and 
other states to reclaim the “Swamp Lands” within their limits. 
Where the greater part of any legal subdivision of land is wet 
and unfit for cultivation, the whole of it is given to the state 
within whose territory it lies, and the whole proceeds of the land 
are to be appropriated to the reclaiming of such lands by means 
of levees and drains ; page 519. 

Cuar. LXXXV. An act granting Bounty Land to certain 
Officers and Soldiers who have been engaged in the Military 
Service of the United States ; page 520. 

This act has been already given in this Journal, page 76. 

Cuar. LXXXVI. An act to provide for extending the Laws 
and the Judicial System of the United States to the state of Cal- 
ifornia, page 551. 

The usual appropriation bills for the support of the civil, mili- 
tary, and naval establishments, for carrying into effect Indian 
treaties, for the post-office department, and many others, not of 
general interest, have been passed over in this abstract. Suffi- 
cient has been stated to show the character and extent of the 
Congressional legislation of the last session. 
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SELECTIONS FROM RECENT ENGLISH DECISIONS. 


Tue Law Journat Reports, Vol. XX, Part I, of the New Series 
January, 1851: London. 


COMMON LAW. 


BILL OF EXCHANGE.—A. being the payee and holder of 
a bill of exchange, wrote his name upon it, and gave it to B. for 
the purpose of getting it discounted. 3B. never paid A. any money 
in respect of the bill, but kept it until it was over due, when he 
delivered it to C. without receiving any value for it :—Held, that 
there was no indorsement by A. to B. Lloyd v. Howard, Q. B. 1. 

EASEMENT.—When the surface of land belongs to one man, 
and the minerals belong to another, no evidence of title appearing 
to regulate or qualify their rights of enjoyment, the owner of the 
minerals can not remove them without leaving support sufficient 
to maintain the surface in its natural state. The owner of the 
surface-close, unimcumbered by buildings, and in its natural state, 
is entitled to have it supported by the subjacent mineral strata ; 
and if the surface subsides and is injured by the removal of these 
strata, although the operation of removal may not have been con- 
ducted negligently nor contrary to the custom of the country, the 
owner of the surface may maintain an action against the owner 
of the minerals for the damage sustained by the subsidence. 
Humphries v. Broyden, Q. B. 10; Jeffries v. Williams, Ex. 14. 

GUARANTIE.—The rule in Wain v. Walters,5 East. 10; 2 
Smith’s Leading Cases, *147, requires the consideration of a 
guarantie to appear upon its face. The defendant signed the 
following guarantie: “I hereby guarantee the payment of any 
sum or sums of money due to you from Mr. Andrew Little of 
Richmond, the amount not to exceed, at any time, the sum of 
£100 :”—Held, upon demurrer, that a future supply of goods suffi- 
ciently appeared, from the terms of the guarantie itself, to be the 
consideration of the defendant’s promise. And that, at all events, 
supposing the terms of the guarantie to apply equally to a past as 
to a future consideration, evidence of the circumstances of the 
parties at the time when the guanantie was made, was admissi- 
ble to explain its meaning ; and that they, as appeared from the 
declaration, showed that a future consideration was meant. 


Bainbridge v. Wade, Q. B.'7. In Ohio, it is not necessary that 
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the consideration of the guarantie should appear upon its face. 
Reed v. Ewans, 17 Ohio R. 128. 

NEGLIGENCE.—A. having contracted with a railway com- 
pany to construct a branch line, made a sub-contract with F. and 
H. to erect a bridge for part of that line. C. who was foreman to 
F. and H., at a salary £250 a year for attention to their general 
business, contracted with F. and H. fora specific additional sum 
to erect the necessary scaffolding for the bridge, F. and H. furnish- 
ing the materials, the gas-lights included. One of the poles of 
the scaffolding rested upon a sleeper which was in the highway 
and above the level of the pavement. In consequence of the 
want of sufficient light to show the obstruction, the plaintiff fell 
against the sleeper and was injured. Subsequent to the accident 
additional lights were put up at the expense of F. and H: Held, 
that F. and H. were not liable, but that the plaintiff’s remedy lay 
against C. Knight v. Fox and Henderson, Ex. 9. 

VENUE.—One of two defendants may, under ordinary circum- 
stances, change the venue without the consent of the other. 
Job v. Butterfield, Eq. 8. 


CRIMINAL LAW. 


FALSE PRETENSES—Larceny.—It was the duty of the pris- 
oner, who was a servant of the prosecutors in the absense of their 
chief clerk, to purchase and pay for, on behalf of his masters, any 
kitchen stuff brought to their premises for sale. On one occasion 
he falsely stated to the chief clerk, that he had paid 2s. 3d. for 
kitchen stuff which he had bought for his masters, and demanded 
to be paid for it. The clerk, on this, paid him 2s. 3d. out of money 
which his master had furnished him with to pay for the kitchen 
stuff. The prisoner applied the money to his own use. Held, 
that as the clerk had delivered the money to the prisoner with the 
intention of parting with it altogether, the prisoner was not liable 
to an indictment for stealing the money, but that he might have 
been indicted for obtaining it by false pretenses. The Queen v, 
Barnes, before Pollock, C. B., and Maule, Cresswell, Williams, and 
Talfourd, Js. Duties of Mag. 34. 

RECEIVING STOLEN GOODS— What amounts to a receipt. 
A., B., and C. were jointly indicted for stealing and receiving some 
fowls. It ‘was proved that A., carrying a sack containing stolen 
fowls, went with B. at past four in the morning, into the house of 
C.’s father ; that in aboat ten minutes time, A. still carrying the 
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sack, came out at the back door, with B. preceded by C. witha 
lighted candle ; that C. was the only member of the family up in 
the house ; that the three went together into a stable on the same 
premises ; that the police went into the stable after them, and 
found the sack lying on the floor and the three men standing round 
it as if bargaining. The Bench told the jury that the taking of 
A. and B. with the stolen goods by C., into the stable over which 
he had the control, for the purpose of negotiating about the buy- 
ing of them, was a receiving of them within the meaning of the 
statute. The jury convicted A. and B. of stealing the fowls, and 
C. of receiving the fowls, knowing them to have been stolen. 

Upon a case stating the above facts, the question asked being 
whether the conviction of C. was proper. Held by the majority 
of the judges (eight to four) that the conviction was wrong. 

The majority were of opinion that C. did not receive the fowls, 
as they all along remained in the manual possession of A. and 
B., and were never under C.’s control, and it was not the inten- 
tion of A. and B. that C. should have them except on the contin- 
gency, which never happened, of his completing a bargain for 
them. 

The minority held that as C. codperated with A. and B. in the 
common purpose of carrying the fowls into the stable, he had a 
joint possession with them; and that as he knew that the fowls 
were stolen, and assisted in removing them for the purpose of 
negotiating about the purpose, he had a possession with a wicked 


purpose, and, therefore, might properly be convicted as a receiver . 


The Queen v. Wiley, argued in the Exchequer Chamber, Nov. 26, 
1850, before Lord Campbell, C. J., Parke, B., Patteson, J., Alder- 
son, B., Coleridge, J., Cresswell, J., Maule, J., Erle, J., Platt, 
B., Talfourd, J., Williams, J., and Martin, B. Duties of Mag. 4. 


— 
+o 





The Supreme Court of Louisiana has lately decided a singular 
lawsuit. The heirs of an engineer who was killed near that city, 
by the explosion of a locomotive under his charge, on the Carroll- 
ton railroad, brought a suit for damages. In the court below 
judgment was given in their favor, and an appeal was taken to 
the Supreme Court, which has decided that the action could not 
be maintained, because it was shown on the trial that the deceased 
was aware of the dangerous and unsafe condition of the locomo- 
tive, and that he was committing a wrong on the public, by run- 
ning it, at the time he met his death. 

Vor. IIL, x. s., No. 6 36 








— 
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REPORT ON THE JUDICIAL DEPARTMENT. 


IN CONVENTION, FEBRUARY 21, 1851. 


The Ohio Constitutional Convention, now in session in this city, 
on the 21st of February, ordered that part of the new Constitution 
relating to the judicial department to be engrossed for a third 
reading; and the following may be considered as the plan defi- 
nitely settled, although, under the hands of the committee of 
revision, a few verbal departures from it may be made: 


Sec. 1. The Judicial power of the State shall be vested in a 
Supreme Court, District Courts, in Courts of Common Pleas, in 
Probate Courts, in Justices of the Peace, and in such other courts, 
inferior to the Supreme Court, and in one or more counties, as the 
General Assembly may from time to time establish. 

Sec. 2. The Supreme Court shall consist of five judges, any 
three of whom shall be a quorum. It shall have original juris- 
diction in Quo Warranto, Mandamus, Habeas Corpus, and Proci- 
dendo; and such appellate jurisdiction as may be provided by law- 
It shaJl hold at least one term in each year, at the seat of govern- 
ment, and such other terms, at the seat of government, or else- 
where, as may be provided by law. The judges of the Supreme 
Court shall be elected by the qualified electors of the State at 
large. 

Sec. 3. The State shall be divided into nine Common Pleas Dis- 
tricts, of which the county of Hamilton shall constitute one, of 
compact territory, and bounded by county lines; and each of said 
districts, consisting of three or more countios, shall be subdivided 
into three parts, of compact territory, bounded by county lines, and 
as nearly equal in population as practicable, in each of which one 
judge of the Court of Common Pleas for said district, and resident 
therein, shall be elected by the qualified voters of said district. 
Courts of Common Pleas shall be held by one or more of these 
judges, in every county in the district, as often as may be provided 
by law, and more than one court may be held at the same time in 
each district. District courts shall be held in each county, by the 
judges of the Court of Common Pleas of the district, and one of 
the judges of the Supreme Court, any three of whom shall be a 
quorum, at least once in each year; Provided, that nothing herein 
shall preventthe General Assembly from authorizing the judges of 
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each district to fix the times of holding the courts therein‘ as may 
be provided by law. The district courts shall have like original 
jurisdiction with the supreme courts, and such appellate jurisdic- 
tion as may be provided by law. The jurisdiction of the courts of 
common pleas, and of the judges thereof, shall be fixed by law; 
And provided further, that, ifin any district it be found inexpe- 
dient to hold a district court annually in each county thereof, the 
General Assembly may for such district provide that said court 
may hold at least three annual sessions therein, in at least three 
or more places. 

Sec. 4. There shall be established in each county a probate 
court, which shall be a court of record, and always open, and 
holden by one judge elected by the qualified voters of the county, 
with jurisdiction in probate and testamentary matters, the appoint- 
ment of administrators and guardians, and the settlement of 
accounts of executors, administrators, and guardians, and with 
such jurisdiction in habeas corpus, the issuing of marriage 
licenses, and for the sale of land by executors, administra. 
tors, and guardians, and such other jurisdiction in any county or 
counties as may be provided by law. The judge of the Probate 
Court shall hold his office for the term of three years, and shall 
receive such compensation, either payable out of the county treas- 
ury, or by fees, or both, as shall be provided by law. 

Sec. 5. A competent number of justices of the peace shall be 
elected by the qualified electors in each township in the several 
counties, whose powers and duties shall, from time to time, be 
regulated by law. Their term of office shall be three years. 

Sec. 6. All judges, other than those provided for in this Consti- 
tution, shall be elected by the electors of the judicial district for 
which they may be created, but not for a longer term of office than 

Jive years. 

Sec. 7. Judges of the supreme court shall possess the qualifica- 
tions of electors. Immediately after the first election under this 
Constitution, they shall be classified by lot, so that one shall hold 
for the term of one year, one for two years, one for three years, 
one for four years, and one for five years. Judges of the courts of 
common pleas shall have the same qualifications as the judges 
of the supreme court, and during their respective terms shall resi 
in the district for which they are elected. Immediately after the 
first election of the judges of the common pleas, they shall be 
classified by lot in each district, so that one shall hold for the 
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term of three years, one for four years, and one for five years; and 
at all subsequent elections, the term of each judge of the supreme 
court, and of each judge of the court of common pleas, shall be for 
five years. In case the office of any judge of the supreme court, 
or judge of the court of commen pleas, or judge of any other court, 
shall become vacant before the expiration of the regular term for 
which he was elected, the vacancy may be filled by appointment 
by the Governor, until it shall be supplied at the next annual elec- 
tion, if the vacaney happen thirty days or more prior thereto; but 
if the vacancy happen within less than thirty days prior to the 
annual election, it shall be filled at the annual election next suc~- 
ceeding such first annual election, and the appointee of the Gov- 
ernor shall continue in office until his successor is elected and 
qualified. 

The judges of the supreme court, and the judges ‘of the court of 
common pleas, shall, at stated times, receive for their services such 
compensation as may be provided by law, which shall not be diminished 
nor increased during their term of office; but they shall receive no 
fees or perquisites, nor hold any other office of profit or trust under 
the authority of this State, or the United States. All votes for 
either of them, for any elective office except a judicial office, under 
the authority of this State, given by the General Assembly or the 
people, shall be void. 

Sec. 9. The General Assembly may increase or diminish the 
number of the judges of the supreme eourt, the number of the 
districts of the court of common pleas, the number of judges in 
any district; change the districts, or the subdivisions thereof, or 
establish other courts, whenever two-thirds of each house shall 
eoncur therein, but no such change, or addition, or diminution shall 
vacate the office of any judge of the supreme court, or other judge. 

Sec. 10. There shall be elected in each county, by the electors 
thereof, one clerk of the court of common pleas, who shall hold 
his office for the term of three years, and until his successor shall 
be elected and qualified. He shall, by virtue of his office, be clerk 
of all other courts of record held therein; but the General Assem- 
bly may provide by law for the election of a clerk with a like 
tenure of office, for each or‘any other of the courts of record, and 
may authorize the judge of the probate court to perform the duties 
of clerk for his court, under such regulations as may be directed 
by law. Clerks ef courts shall be removable for such —— and 
in such manner, as shall be prescribed by law. 
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Sec. 11. Judges of the supreme court, and judges of the court 
of common pleas, and of the county courts, and of such other 
courts as may be hereafter created, may be removed from office, 
by concurrent resolution of both houses of the General Assembly, 
if two-thirds of each house concur therein; but no removal shall 
be made by virtue of this section, unless upon complaint, the sub- 
stance of which shall be entered upon the journal, and of which 
the party affected shall have had notice, and opportunity to be 
heard. 

Sec. 12. The several judges of the supreme court, and the sev- 
eral judges of the common pleas, and of such other courts as may 
be created, shall respectively have and exercise such power and 
jurisdiction at chambers, or otherwise, as may be directed by law. 

Sec. 13. The style of all process shall be “the State of Ohio,” 
and all prosecutions shall be carried on in the name, and by the 
authority, of the State of Ohio, and all indictments shall conclude 
“against the peace and dignity of the same.” 


—e 


IN THE COMMERCIAL COURT OF CINCINNATI. 


JANUARY TERM, 1851. 





DUX UY. LOUIS. 


If a promissory note be made in a foreign State, where the maker and payee reside, and is by 
its terms payable in another State, and suit is brought upon it in this State by an indorsee, 
the statute of limitations of the State where it is actually made, will, under the Ohio stat- 
ute, be a good plea in bar. 


Assumpsit upon a promissory note made by the defendant to 
Whalley & Coon, and by them indorsed in blank, dated at New 
Orleans, and made payable in New York. Plea, that the note was 
made in the State of Louisiana, at the time it bears date; that 
“the defendant and the parties to whom the note was made pay- 
able” resided there at that time, and that, by the laws of Louisi- 
ana, the claim is barred. General demurrer. 

Mr. Curwen, in support of the demurrer. The rule of the com- 
mon-law is that the statute of limitations of the forum governs : 


Story on Conflict’ of Laws, §577; Bulger v. Roche, 11 Pick. 36. 


The Ohio statutes have made an exception in favor of contracts 
made between. persons resident without this State, at the time 
such contract was made, and which are barred by the laws of the 
State where such contract was made. They are to be governed 
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by the limitation law of the place where the contract was made. 
Swan’s Statutes, 555, §4. But, in contemplation of law, this note, 
being made payable in New York, was made there, and it is sub- 
mitted that the plea is bad in not traversing that allegation. The 
place of performance is _fictione juris the locus contractus. Burge on 
Suretyship, 82. The plea not bringing this case within the excep- 
tion, the case must be governed by the limitation of the forum. 

Another objection is that the plea does not aver that the note 
was indorsed in Louisiana, and that the plaintiff resided there at 
the time the note was indorsed to him. The expression, “the 
parties to whom the note was made payable,” is ambiguous; but, 
taken most strongly against the pleader, it must be held to mean 
the payees, Whalley & Coon: The indorsement is a new and 
substantial contract, and is presumed to be made at the locus con- 
tractus, which, in this case, was New York. 3 Rob. Louis R. 167; 
2 Greenlf. Ev. §163. Mr. Gwynne, contra, submitted the case 
without argument. 

Kay, J., overruled the demutrer, holding that the word “made”! 
in the statute, Swan, 555, §4, had reference to the actual locality 
of the contract, and not to the place where in contemplation of law 
the contract was made. So far as the laws of New York could 
apply to this contract, e. g., as to its Construction, validity, legal 
effect, ete., the court would construe the fights of the parties as if 
it had been actually made there. But the limitation of actions not 
being governed by the locus contractus,the New York statutes can 
not be applied to limit this action. Demurrer overruled, and leave 
to plead. | 

Messrs. Walker and Kebler, and M. E.. Curwen, for plaintiff. 

Messrs. Storer and Gwynne, for defendant. 


ie, 
~~ 





OUR PROFESSION. 


“The practice of law,” says a late accomplished novelist, 
“induces magnanimity. It teaches, tolerance toward the infirm- 
ities of our fellow-beings; seeing how the best natures may be 
j warped by unkindness, ingratitade, or injury. It engenders com- 

passion for human frailty; forbearance on account of man’s. 
prejudices, mistakes, and ignorance ;_ pity for his imperfections, 
and desire for his enlightenment. It inculcates benevolence, 
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patience, consideration. It bids us grieve over the evil we dis- 


cover, and wonder at the good we find hidden beneath rags, neg- 
lect, and destitution. It helps us to mature and chasten our 
judgment. It instructs us to command our temper, and guard 
against the heat of feeling, to moderate suspicion, and to avoid 
misconstruction. It reminds us that to be just we must be calm; 
and that the faculties should be held clear, collected, and alert. 
We should be ready to consider not only facts, but the times and 
circumstances of facts. We should cultivate a retentive memory, 
a patient and attentive habit of listening, acuteness of penetration 
in observing, and an appreciati6n of physiognomy, expression, and 
character. We should aim at general acquisition, as well as at 
peculiar study ; and endeavor to enlarge the mind upon various 
subjects, rather than narrow it by a too exclusive store of mere 
eases and precedents, so as to be enabled to decide in matters 
that befall otherwise than consistently with recorded experience, 
and so as not to be taken wholly by surprise when a totally new 
and origina! set of circumstances arise and invest a case. Accom- 
plishment in oratory, as well as soundness of judgment, is essen- 


tially valuable, that you may not only carry connection by the , 


train of your reasoning, and the strength of your arguments, but 
that you may secure the attention, and win the favor of the most 
superficial among your auditors, so as at ence to prepossess them 
in favor of your cause.”—* Portia,” by Mary C. Clarke. 
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SUPREME COURT OF OHIO. 


The Supreme Court of Ohio will be held in the séveral counties 
of the State, as follows: Hamilton, March 10th ; Clermont, April 
19th; Brown, April 24th; Adams, April 28th ; _ Highland, April 
30th; Fayette, May 2d; Madison, May 5th; Clark, May 7th; 
Greetle, May 9th ; Clinton, May 12th; Warren, May 14th; Butler, 
May 17th; Montgotléyy, ‘May 21st; Preble;"May 26th; Darke, 
May 28th; Miami, May 29th; Shelby, May 31st; Mercer, June 
2d; Auglatnas huleseathis Allen, June 5th; Hardin, June 7th; Lo- 
gan, June 9th; Champaign, June 11th; Union, June 14th; Dela- 
ware, June 16 ; Marion, June-18th; Crawford, June 20th; Wyan- 
dot, June 21st ; Seneca, June 28d; Hancock, June 26th; Putnam, 
June 28th 5 Van Wert, June 30th; Paulding, July 8th; Defiance, 
July 2d; Williams, July 4th; Fulton, July 5th; Henry, July 7th; 
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Lucas, July 8th; Wood, July 11th; Ottawa, July 12th; Sandusky, 
July 14th; Erie, July 16th; Haren, July 19th; Lorain, July 23d; 

Cuyahoga, July 26th; Geauga, July 30th; Lake, July 31st; Ash- 
tabula, August 4th; Trumbull, August 7th; Mahoning, Atgust 
14th; Portage, August 20th; Summit, August 22d; Medina, 
August 27th; Wayne, August 28th; Ashland, September 5th; 
Richland, September 6th; Morrow, September 11th; Knox, Sep- 
tember, 16th; Licking, September 19th; Coshocton, September 
23d; Holmes, September 25th; Tuscarawas, September 29th ; 
Stark, October Ist; Carroll, October 4th; Columbiana, October 
6th; Jefferson, October 11th ; Harrison, October 15th; Belmont, 
October 16th;, Monroe, October 20th; Guernsey, October 22d; 

Muskingum, October 23d; Morgan, October 27th; Washington, 
October 29th ; Meigs, October 31st; Gallia, November 3d; Law- 


rence, November 5th; Scioto, November 7th; Pike, November 


10th; Jackson, November 11th; Vinton, Meveriber 12th ; Athens, 
November 13th; Hocking, November 15th; Perry, November 
17th; Fairfield, November 19th ; Ross, November 22d; Pickaway, 
November 25th; Franklin, Noveiiber 27th; in Bank, jecdlliber Ist. 


~»“ Should any da ‘named fall on Sunday,” says the act, there being, 







of course no alm _in Columbus 
have been ascertained, , “the court s 
on the next day.” yt "No ny named, how 


which that fact might 
‘commence and be holden 
fa Is oe a Sunday. 








Trang or tur Laxes,—.The Bu ale bier publishes’ an elabo- 
rate article on the commerce of the kes. concentrating at Buffalo 
for the year 1850, prepared by James a Barton; , from, the 











manifests exhibited at the custom-house in that city. . He shows 
that there is imported into Bafa m the Western States, ~ 











‘from, Canada included m th rt ize to the value*of 





(very li : 
$22,5 5,781 ; and that 9 ie of exports during eat 
amount ) $44, 501,737. | "lage a; $67,027,519. To this 
may be added the c ree ot 3 ¢ and Tonawanda, 











at the lower end of in order to show 
en ake ons rates at’Buf- 


the total commerce of th veils acl ia é 

falo and the lower end ¢ So ake E $3, Mei ; the 

whole forming an aggregate 30,705. — ‘Seng :% + 
The number of arrivals, Be f ar as e ason, wi 

3,558, equal to 1,225; 1s. The vag nCes | ) 500; 


tonnage, 1,263,307 tons! 








PT cient, 


oo ech mim eye 











